STATE JUDICIAL NOMINATION COMMISSION
AND OFFICE OF THE GOVERNOR
JOINT JUDICIAL APPLICATION

Please complete this application by placing your responses in normal type, immediately beneath
each request for information. Requested documents should be attached at the end of the
application or in separate PDF files, clearly identifying the numbered request to which each
document is responsive. Completed applications are public records. If you cannot fully respond
1o a question without disclosing information that is confidential under state or federal law,
please submit that portion of your answer separately, along with your legal basis for considering
the information confidential. Do not submit opinions or other writing samples containing
confidential information unless you are able to appropriately redact the document to avoid
disclosing the identity of the parties or other confidential information.

PERSONAL INFORMATION

1.  State your full name.
David Noel May

2. State your current occupation or title. (Lawyers: identify name of firm,
organization, or government agency; judicial officers: identify title and judicial
election district.)
Judge, lowa Court of Appeals (statewide)

3.  State your date of birth (to determine statutory eligibility).
May 23, 1971

4.  State your current city and county of residence.

Polk City, Polk County
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PROFESSIONAL AND EDUCATIONAL HISTORY

S.  Listin reverse chronological order each college and law school you attended
including the dates of attendance, the degree awarded, and your reason for leaving
each school if no degree from that institution was awarded.

Schools Attended Degree
Drake University Law School 05/95 t0 05/98 | J.D.
‘University of Oklahoma Health Sciences 01/94 to 05/95 | M.P.H.
Center
‘University of Missouri - Columbia 08/89 to 05/90; | B.A.
08/90 to 05/91;
08/92 to 05/93;
08/93 to 12/93
Northeast Missouri State University (now 05/90 to 08/90; | None
renamed as Truman State University) 05/91 to 05/92
| elected to finish my degree at the
University of Missouri.

6. Describe in reverse chronological order all of your work experience since
graduating from college, including:

a.  Your position, dates (beginning and end) of your employment, addresses of
law firms or offices, companies, or governmental agencies with which you
have been connected, and the name of your supervisor or a knowledgeable
colleague if possible.

b.  Your periods of military service, if any, including active duty, reserves or
other status. Give the date, branch of service, your rank or rating, and
present status or discharge status.

Employer Positions and dates Supervisor or
knowledgeable
colleague

lowa Judicial Branch, Judge, lowa Court of Appeals, Hon. Sharon

1111 E. Court Avenue, 2019-present Soorholtz Greer

Des Moines, IA 50319
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_|OV\.I"a Judicial Branch,

University Ave., Des
Moines, |A 50311

District Judge, 2016-2019 Hon. Karen
Polk County Courthouse, Romano
500 Mulberry Street, Des
Moines, IA 50309
Bradshaw, Fowler, Vice President, early 2016 David J.W.
Proctor, & Fairgrave, Secretary_Treasurer’ 2015 Proctor
F .C. (referred to her_e as Compensation Committee, 2015
the Bradshaw law firm , N ]
or “Bradshaw”), Des Chair, Recruiting Committee,
Moines, lowa, 801 Grand 2005-15
Avenue, Suite 3700, Des | Shareholder, 2005-16
Moines, lowa 50309 Associate, 2001-04
Dral;e University, 2507 Adjunct Instructor, 2006-7 James Dodd

Hawkins & Norris, P.C.,
2501 Grand Avenue,
Des Moines, IA 50312

Associate, 1998-2001
Clerk, 1997-98

Glenn L. Norris

lowa Academy of Trial
Lawyers, 312 6! Ave.,
Suite 1200, Des Moines,
IA 50309

Clerk, 1996-98

David L. Brown

_Independent LifeStyle
Assoc., Inc., 1210 Main
Street, Panora, IA

Clerk, 1995-96

Not available

Resources, Tulsa, OK

LSAT prep course, 1994-95

Self-employed in Tulsa, | Biostatistics tutor, Fall 1994 None
OK
Kaplan Educational Clerical staff and teacher for Not available
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Area Health Education Administrative Intern, Summer Not available
Center, 312 S. Elson 1994

Street, Kirksville, MO

63501

Blackeyed Pea, Tulsa, Waiter, early 1994 Not available
OK

Please note: In fall 2008, | received compensation from the Bureau of Alcohol,
Tobacco, Firearms & Explosives for assistance with ATF’s Special Agent Basic
Training Program at the Federal Law Enforcement Training Center, 1131 Chapel
Crossing Road, Brunswick, GA 31524. | was classified as a contract instructor
rather than an employee.

7. List the dates you were admitted to the bar of any state and any lapses or
terminations of membership. Please explain the reason for any lapse or termination
of membership.

| was admitted by lowa in September 1998. | remain in good standing.

| was admitted by Minnesota in November 2000. | did not practice law in
Minnesota; accordingly, | maintained inactive status, which relieved me of
Minnesota’s special CLE requirements. On a few occasions, | allowed my
membership to lapse for short periods through non-payment of annual dues. My
records show this occurred in 2001, 2006, 2009, and 2012. In 2016, | terminated
my membership because | was leaving private practice to become a judge. | was
in good standing at the time.

| was admitted by Nebraska in October 2014. In 2016, | terminated my
membership because | was leaving private practice. | was in good standing at
the time.

8.  Describe the general character of your legal experience, dividing it into periods with
dates if its character has changed over the years, including:

a. A description of your typical clients and the areas of the law in which you
have focused, including the approximate percentage of time spent in each
area of practice.

b. The approximate percentage of your practice that has been in areas other
than appearance before courts or other tribunals and a deseription of the
nature of that practice.

¢.  The approximate percentage of your practice that involved litigation in court
or other tribunals.

d. The approximate percentage of your litigation that was: Administrative,
Civil, and Criminal.
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¢.  The approximate number of cases or contested matters you tried (rather
than settled) in the last 10 years, indicating whether you were sole counsel,
chief counsel, or associate counsel, and whether the matter was tried to a
jury or directly to the court or other tribunal. If desired, you may also
provide separate data for experience beyond the last 10 years.

f.  The approximate number of appeals in which you participated within the
last 10 years, indicating whether you were sole counsel, chief counsel, or
associate counsel. If desired, you may also provide separate data for
experience beyond the last 10 years.

| explain my legal experience by describing four periods:
1. Hawkins & Norris, P.C.
From 1998 until June 2001, | was employed by the Hawkins & Norris law firm.

My practice was focused on civil litigation (99%), although | did represent one
criminal defendant. About 80% of my practice involved representing grain
producers in Hedge-to-Arrive (“HTA") contract disputes. About 10% of my
practice involved representing individuals in personal injury cases, including
products liability cases. About 10% of my practice involved representing small
entitles in business litigation.

2. Bradshaw law firm

From June 2001 until February 2016, | was employed by the Bradshaw law
firm. During this period, my practice was divided between civil litigation (about
50%) and insurance coverage work (about 50%).

About 80% of my insurance coverage work involved matters in which arson or
other fraud was suspected. The remainder (20%) involved other technical
questions of policy interpretation.

About 40% of my litigation work involved representing insurance companies in
first-party cases, that is, cases against insureds. The remainder of my litigation
work (about 60%) involved representing individuals and businesses in a variety
of other disputes. This work often involved specialized areas, e.g., class
actions, intellectual property, bankruptcy fraud, consumer fraud, and
construction defects.

Note: In response to questions 8e and 8f, | would offer the following information
concerning my trials and appeals as a private practice attorney:

e OQver the past ten years (2010-present), | have spent approximately four

years as a judge (2016-present) and approximately six years in private
practice. During that roughly six year period of private practice (2010-

(Adopted June 17,2019)



2015), | was sole counsel for two jury trials and associate counsel on
one more. | was sole counsel on two non-jury trials. | participated in
approximately ten appeals, two in federal court and the rest in state
court. | was sole counsel on one of those appeals, chief counsel on
three others, and associate counsel on the rest.

e |n addition, during my first years in private practice (1998-2010), | was
co-chief counsel on one jury trial and associate counsel on at least three
more. | was sole counsel on approximately ten non-jury trials. | was
chief counsel on one more. | participated in approximately nineteen
appeals, eight in federal court and the rest in state court. | was chief
counsel for five of those appeals and associate counsel on the rest.

3. District Judge

From February 2016 to May 2019, | served as a District Judge. My time was
spent approximately as follows:

e 25% on family law matters;

o 40% on other civil matters, including postconviction relief cases and
administrative appeals;

e 35% on criminal matters.

| presided over sixteen jury trials, scores of bench trials, and hundreds of other
hearings.

4. Judge — lowa Court of Appeals

Since May 2019, | have served as a Judge on the lowa Court of Appeals. My
time has been spent approximately as follows:

15% on family law appeals;

25% on juvenile appeals, including terminations of parental rights;
30% on other civil appeals, including postconviction relief cases;
30% on criminal appeals.

| have authored approximately 60 opinions and voted on approximately 150
others.

9.  Describe your pro bono work over at least the past 10 years, including:
a.  Approximate number of pro bono cases you’ve handled.
b. Average number of hours of pro bono service per year.
¢.  Types of pro bono cases.
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While in private practice, | assisted individuals with ten or more pro bono matters.
On average, | spent about five hours per year on these matters. Here are some
examples:

¢ Helping a self-represented plaintiff obtain proper service in her case
against the Commissioner of Social Security;

¢ Representing a defendant in a criminal domestic abuse case;

e Helping a self-represented plaintiff obtain service in her employment
discrimination case;

o Representing a prisoner in a section 1983 case, as further discussed in
response to question 12;

o Representing a friend of a friend in a marital dissolution;
e Representing a defendant in an OWI case;

¢ Throughout my career, | have provided legal guidance and other
assistance to teenage children of various friends.

10. If you have ever held judicial office or served in a quasi-judicial pesition:

a.  Describe the details, including the title of the position, the courts or other
tribunals involved, the method of selection, the periods of service, and a
description of the jurisdiction of each of court or tribunal.

Between 2016 and 2019, | served as a District Judge on the lowa District Court,
a court of general jurisdiction. | was nominated by the District 5C Judicial
Nominating Commission. | was appointed by Governor Terry Branstad.

Since May 2019, | have served as a Judge on the lowa Court of Appeals, a court
of appellate jurisdiction. | was nominated by the State Judicial Nominating
Commission. | was appointed by Governor Kim Reynolds.

b. List any cases in which your decision was reversed by a court or other
reviewing entity. For each case, include a citation for your reversed opinion
and the reviewing entity’s or court’s opinion and attach a copy of each
opinion.

1. On July 21, 2016, | entered an order in Polk County case EQCE080139
entitled State of lowa ex. rel., Thomas J. Miller, Attorney General of
lowa v. Awakened, Inc. et al. | have provided a copy. | did not find a
West citation for this order.
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On September 27, 2017, the lowa Court of Appeals issued an opinion
affirming in part, reversing in part, and remanding. | have provided a
copy. Its West citation is 2017 WL 4317295.

2, On December 20, 2017, | entered an order in Polk County case
FECR290646 entitled Stafe of lowa v. Khamfay Lovan. | have provided
a copy. |did not find a West citation for this order.

On February 12, 2018, the lowa Supreme Court entered an order
reversing in part. | have provided a copy. | did not find a West citation
for this order.

3. On March 30, 2018, | entered an order in Polk County case
LACL128372 entitled Larry R. Hedlund v. State of lowa et al. | have
provided a copy. Its West citation is 2018 WL 6721912.

On June 28, 2019, the lowa Supreme Court entered an opinion affirming
in part, reversing in part, and remanding. | have provided a copy. Its
West citation is 930 N.wW.2d 707.

4. On June 29, 2018, | entered an order in Polk County case LACL137598
entitled Jeramy Hollingshead v. Michael Dean Erickson, et al. | have
provided a copy. | did not find a West citation for this order.

On May 15, 2019, the lowa Court of Appeals issued an opinion
affirming. | have provided a copy. lts West citation is 2019 WL
2144754,

On January 17, 2020, the lowa Supreme Court issued an opinion
reversing and remanding. | have provided a copy. Its West citation is
2020 WL 250528.

¢.  List any case in which you wrote a significant opinion on federal or state
constitutional issues. For each case, include a citation for your opinion and
any reviewing entity’s or court’s opinion and attach a copy of each opinion.

| do not believe any of my orders or opinions has reached the level of
constitutional significance anticipated by this question. None of my orders or
opinions has resulted in a published appellate decision on a constitutional issue.
None of my orders or opinions has declared a statute or regulation to be
unconstitutional.

With that said, when | served as a District Judge, | wrote many orders that

involved constitutional issues. For example, | have ruled on many suppression
motions that involved search and seizure issues. | have also resolved a number
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of postconviction relief cases that involved the right to effective counsel. | have
also addressed constitutional arguments in other contexts such as a prisoners’
rights case, a bond review hearing, a dispute over the application of a sentencing
enhancement, a dispute concerning due process in administrative proceedings,
and motions to dismiss for lack of personal jurisdiction. Similarly, as a Court of
Appeals judge, | have encountered constitutional issues in a variety of areas,
including postconviction relief cases, criminal cases, and juvenile cases.

Please let me know if you would like me to provide any of these orders or
opinions.

11. If you have been subject to the reporting requirements of Court Rule 22.10:
a. State the number of times you have failed to file timely rule 22.10 reports. 3

b. State the number of matters, along with an explanation of the delay, that you
have taken under advisement for longer than:

i. 120 days.
None

ii. 180 days.
None

iii. 240 days.
None

iv. One year.
None

12. Describe at least three of the most significant legal matters in which you have
participated as an attorney or presided over as a judge or other impartial decision
maker. If they were litigated matters, give the citation if available. For each matter
please state the following:

Title of the case and venue,

A brief summary of the substance of each matter,

A succinct statement of what you believe to be the significance of it,

The name of the party you represented, if applicable,

The nature of your participation in the case,

Dates of your involvement,

The outcome of the case,

Name(s) and address(es) [city, state] of co-counsel (if any),

Name(s) of counsel for opposing parties in the case, and

Name of the judge before whom you tried the case, if applicable.

Trrm e as T
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Significant legal matter #1:

American Family Mut. Ins. Co. vs Robert Miell, United States District Court
for the Northern District of lowa (04-cv-00142); In re Miell, United States
Bankruptcy Court for the Northern District of lowa (09-1500, 09-09074).

Some additional relevant citations:

Am. Family Mut. Ins. Co. v. Meill, 2006 WL 2859623 (N.D. lowa Oct. 4, 2006)

Am. Family Mut. Ins. Co. v. Miell, 2008 WL 746604 (N.D. lowa Mar. 19, 2008)
Am. Family Mut. Ins. Co. v. Miell, 2008 WL 2641273 (N.D. lowa July 1, 2008)

Am. Family Mut. Ins. Co. v. Miell, 569 F. Supp. 2d 841 (N.D. lowa 2008)

Am. Family Mut. Ins. Co. v. Miell, 2008 WL 2773713 (N.D. lowa July 16, 2008)
In re Miell, 419 B.R. 357 (Bankr. N.D. lowa 2009)

<

Summary and outcome: Mr. Robert K. Miell was a landlord in Cedar Rapids.
He owned approximately 700 rental properties. Following a May 2001 storm,
Mr. Miell made claims for hail damage on his insurer, American Family Mutual
Insurance Company. In support of his claims, Mr. Miell submitted proof of
repairs such as contractor invoices and checks written to contractors. In
reliance on Mr. Miell's documents, American Family paid him for approximately
145 roof repairs or replacements. In 2004, however, American Family learned it
had been duped: Mr. Miell had submitted false documentation. His roofs had
not been repaired or replaced. Mr. Miell had received several hundred
thousand dollars to which he was not entitled.

American Family asked our firm to bring suit against Mr. Miell. After extensive
investigation, discovery, and motion practice, we tried the case to a jury in
January 2008. After six days of evidence and argument, the jury returned a
verdict in favor of American Family. Based on the jury’s verdict, the Court
entered judgment against Mr. Miell for $1,565,096.74. This included
$1,017,332.30 for punitive damages.

Mr. Miell chose not to pay the judgment. We then pursued collections efforts,
which included substantial participation in Mr. Miell's bankruptcy. By the end of
2011, we had collected over $1.5 million for American Family.

Significance: | do not know of another lowa case in which an insurance
company has been awarded significant punitive damages against a policy
holder. Of course, the facts of Mr. Miell's case were very unusual. Still, the
verdict reaffirmed my faith in the jury system. It showed that lowa jurors are
willing to reach fair and appropriate results no matter who the parties are.

My participation: | spent hundreds of hours on this case between 2004 and
2011. My efforts included investigation; discovery; pre-trial motion practice; trial
preparation; actual trial of the matter; post-trial motion practice; settlement

10
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efforts; collection efforts; and participation in the bankruptcy, including pursuit of
an adversary proceeding.

At the 2008 trial in Cedar Rapids, | was “co-lead” counsel. | conducted voir dire,
the opening statement, the examination of most witnesses, and the closing
arguments. | also argued the legal issues, such as jury instructions and
evidentiary issues.

Co-counsel: My co-counsel was Mr. David J.W. Proctor. He is a shareholder
with the Bradshaw law firm.

Counsel for other parties: Mr. Miell was represented by a series of lawyers.
Through trial, he was represented by Mr. Peter C. Riley, 4040 First Avenue NE,
Cedar Rapids, IA 52402-3140. For purposes of post-trial motions and appeal,
Mr. Miell was represented by Mr. Webb L. Wassmer, 115 Third Street, S.E.,
Suite 1200, Cedar Rapids, IA 52401-1266. During the bankruptcy, Mr. Miell
was represented by Mr. Jerry Wanek, who is now deceased.

Note also that, at the trial court level, Mr. Miell pursued a claim against his
insurance agent. The agent was represented by Mr. Patrick L. Woodward, P.O.
Box 2746, Davenport, IA 52809.

Judges involved: The case was tried before United States Magistrate Judge
Jon Stuart Scoles. The bankruptcy matters were heard by United States
Bankruptcy Judge Paul J. Kilberg.

Significant legal matter #2:

Mercy Billing Class Action Litigation: Hay et al. v. Catholic Health Initiatives
et al., Polk County LACL096101; Miller et al. v. Mercy Hospital Medical Center
et al., Polk County LACL096903.

Summary and outcome: This litigation involved the intersection of health
insurance coverage, personal injury tort law, and the lowa Hospital Lien statute.

Historically, many health insurers refused to pay Mercy Hospital for care
provided to insured patients if the care arose from an accident caused by a
negligent third-party. Instead, health insurers insisted that Mercy pursue a
hospital lien against the patient’s eventual recovery from the third-party.
Accordingly, in such cases, Mercy had traditionally pursued hospital liens in the
amount of its full charges. Mercy believed this practice was consistent with
insurers’ expectations as well as conventions within the health services industry.

in 2004, however, this practice was challenged in two class action lawsuits.
Although the suits advanced different legal theories, they shared a central
argument: Even if a patient’s insurer refuses to pay, Mercy should not seek
payment of its full charges from the patient’s tort recovery. Instead, Mercy

11
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should pursue a lesser amount based upon the discount agreement contained
in Mercy’s “provider agreement” with the patient’s health insurer.

After extensive litigation, including a summary judgment ruling, Mercy and the
plaintiffs’ lawyers sought to resolve their disputes through settlement. The goals
of the settlement were two-fold: (1) provide compensation to patients who had
been overcharged in the past, and (2) establish an agreeable protocol for future
cases. These goals were achieved through a lengthy process that included
extensive negotiations on terms and conditions, preparation of a detailed
settlement agreement, establishment of a “settlement class” by the Court,
issuance of court-ordered notice to class members, briefing and hearings
regarding the fairness of the settlement, final approval of the settlement by the
Court, and distribution of payments to class members.

Significance: This litigation was significant for Mercy and the plaintiff bar
because it resolved a long-standing “bone of contention” in a mutually-
agreeable fashion.

It was significant for me personally because it provided a great learning
opportunity concerning the settlement of class actions—a rather complex and
specialized area of the law. 1 enjoyed the opportunity to learn the process “from
scratch,” and to implement that knowledge in a productive manner.

Counsel for Mercy: Several lawyers from the Bradshaw law firm were involved
at various points. Mr. John Cortesio and | served as “co-lead” counsel for
Mercy through most of the process. | spent several hundred hours on this
matter between 2004 and 2008.

Counsel for other parties: In the Hay case, the plaintiffs were represented by
Mr. George LaMarca and his colleagues, 1820 NW 118th St #200, Des Moines,
IA 50325.

In the Miller case, the plaintiffs were represented by Mr. Joe Gunderson, 321
East Walnut Street, Suite 300, P.O. Box 6010, Des Moines, IA 50309; as well
as Mr. William G. Brewer and Mr. Frank Steinbach, Ill, Westown Business
Center |, 1701 - 48th Street, Suite 100, West Des Moines, IA 50266-6723.

Note also that, in the Hay case, Central lowa Hospital Corporation was a co-
defendant. It was represented by Mr. Steven Scharnberg and Mr. Thomas J.
Joensen. Mr. Scharnberg’s address is 699 Wainut Street, 1900 Hub Tower,
Des Moines, 1A 50309. Mr. Joensen's address is 801 Grand Avenue, 33™
Floor, Des Moines, IA 50309.

Judge involved: Although several judges were involved at different phases,
District Judge Eliza Ovrom had the most significant involvement. She ruled on
the summary judgment motions in the Hay case. She also approved the class-
action settlement.
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Significant legal matter #3:

Irvin Johnson v. Chris Brown et al., United States District Court for the
Southern District of lowa (04-cv-00583).

Summary: Mr. Irvin Johnson was a prisoner at the correctional facility at Fort
Madison, IA. In 2004, he filed a self-represented (pro se) complaint in the
United States District Court for the Southern District of lowa. Mr. Johnson
alleged that a guard had thrown food at him, that Mr. Johnson had complained
about the food incident, and that the guard retaliated by physically abusing Mr.
Johnson. Moreover, Mr. Johnson alleged, staff had refused to photograph
bruises that the guard had caused. Through these and other actions, Mr.
Johnson alleged, the staff had violated his constitutional rights.

After several months of litigation, the Court entered an order for appointment of
pro bono counsel for Mr. Johnson. | accepted the appointment.

Nature of participation, dates of involvement, judges involved, and
outcome: | represented Mr. Johnson from June 2005 through November 2006.
My representation included writing approximately twenty letters to Mr. Johnson,
holding several phone conversations with him, taking depositions in the Fort
Madison facility, and trying the case in the Fort Madison facility. We tried his
case before United States Magistrate Judge Celeste F. Bremer. Following trial,
Judge Bremer filed a report in which she recommended dismissal of Mr.
Johnson’s complaint. Ultimately, United States District Judge James E. Gritzner
adopted Judge Bremer's recommendation. Mr. Johnson’s case was dismissed.
He elected not to appeal.

Significance: Although Mr. Johnson ultimately lost his case, he was extremely
grateful for our representation. | found his appreciation very gratifying.

Moreover, my work with Mr. Johnson changed my perspective on our
corrections system. It opened my eyes to challenges faced both by corrections
staff and by prisoners. It also reinforced the importance of our judicial system
as a safeguard against violation of constitutional rights.

Other counsel: Ms. Karin Stramel (now Johnson), who was then an associate
at the Bradshaw law firm, assisted me with the case. The defendants were
represented by Mr. William A. Hill with the lowa Department of Justice, Office of
the Attorney General, Hoover State Office Building, 1305 E. Walnut Street, Des
Moines, IA 50319.
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13. Describe how your non-litigation legal experience, if any, would enhance your
ability to serve as a judge.

As explained in my response to question 8, my non-litigation legal experience
involved helping insurers to resolve coverage issues. This experience has
helped me to understand and resolve insurance issues in cases over which |
have presided as a judge. Additionally, | believe my experience with insurance
fraud helps me evaluate the credibility of evidence.

14. If you have ever held public office or have you ever been a candidate for public
office, describe the public office held or sought, the location of the public office, and
the dates of service.

District Judge (held)
Polk County, lowa
February 2016-May 2019

Judge, lowa Court of Appeals (held)
lowa
May 2019-present

15. If you are currently an officer, director, partner, sole proprietor, or otherwise
engaged in the management of any business enterprise or nonprofit organization
other than a law practice, provide the following information about your position(s)
and title(s):

a.  Name of business / organization.
b.  Your title.

¢.  Your duties.

d. Dates of involvement.

(Adopted June 17, 2019)

Name of Your title Your duties Dates (From -- To)
business /
organization
United Committee The Troop Committee has | 01/2019-
Methodist Member, two main responsibilities: | present
Church, Polk | Boy Scout (1) supporting the
City, lowa Troop 89 Scoutmaster; and (2)
handling troop
administration.
lowa Judges Court of | am a voting memberon | 11/2019-
Association Appeals the |JA Board. | represent | present
representative IJA members from the
Court of Appeals.
14




16. List all bar associations and legal- or judicial-related committees or groups of which
you are or have been a member and give the titles and dates of any offices that you
held in those groups.

Organizations Committees / Offices Dates
lowa State Bar Association None 1998-
present
Polk County Bar Association None 1998-
present
lowa Association of Trial Lawyers None 1999-2000
(?)
C. Edwin Moore Inn of Court None 2000-03
(?7?), 2012(7?)
-present
lowa Defense Counsel Association | None 2001-16
American Bar Association None 2002-16 (??)
Defense Research Institute None 2002-08
lowa Board of Law Examiners Temporary examiner for 2004-10
the bar examination
Eighth Circuit Bar Association None 2004-12
Nebraska State Bar Association None 2014-16
Lincoln Inne of Court None 2015-
present
lowa Judges Association District 5 representative, 2016-
2016-19 present
Education committee co-
chair, 2017-19
Court of Appeals
representative, 2019-
present
lowa State Bar Foundation (Fellow) | None 2019-
present
Supreme Court Committee on None 2019-
Judicial Technology present

15
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17.

List all other professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed above, to which you have participated, since
graduation from law school. Provide dates of membership or participation and
indicate any office you held. “Participation” means consistent or repeated
involvement in a given organization, membership, or regular attendance at events

or meetings.

Taskforce

(Note: MAFIT is an interagency task
force; in general, its members are
employed by Des Moines area fire
and law enforcement agencies. |
was one of three privately-employed
members.)

Organizations Offices Dates of
affiliation
First United Methodist Church, None From
Kirksville, MO childhood
until 2002
St. James Lutheran Church, Mutual Ministry 2002-2012
Johnston, |A Committee, 2004-06
Treasurer, 2007-09
President, 2009-10
Council member, 2012
International Association of Arson Director of Prosecution, 2002-16
Investigators — lowa Chapter 2011-14
International Association of Arson None 2005-13
Investigators
“lnternational Association of Special | Honorary counsel, 2008-16
Investigation Units — lowa-Nebraska | 2008-16
Chapter
International Defensive Pistol None 2008-9
Association
Metro Area Fire Investigation None 2008-16
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International Association of Special

Community

Vice President, 2013-14

None 2010-14 (?7?)
Investigation Units
Association of Certified Fraud None 2011
Investigators (Associate)
National Fire Protection Association | None 2011
Martial Artists for Children and Secretary, 2011-12 2011-14

Polk City United Methodist Church

Cub Scout Pack 89, Den
Co-leader, 2012-13

Member of Pastor/Staff-
Parish Relations
Committee (P/SPRC),
2013-15, 2019-20

Chair of P/SPRC, 2014-
15

Boy Scout Troop 89,
Committee Member,

2020

Boy Scout Troop 89,
Committee Chair,

2019

Boy Scout Troop 89,
Asst. Scoutmaster,

2017-18

Boy Scout Troop 89,
Adult Volunteer, 2015-16

2012-present

National Association of Fire
Investigators

None

2013-16

17
(Adopted June 17, 2019)




Please note also:

e As suggested above, the Polk City Methodist Church is currently the
chartering organization for Cub Scout Pack 89. From approximately 2013
to 2015, however, the chartering organization for Cub Scout Pack 89 was
American Legion Post 232. During that period, | served as a Den Leader
and later as Pack Committee Chair.

e | continue to receive correspondence from the University of Missouri,
University of Oklahoma Health Sciences Center, Drake Law School, and
the Delta Chi national fraternity. Although | am not actively involved in their
alumni organizations, | believe they count me among their members.

e During some years, | have paid dues to the National Rifle Association. |
believe it has been between five and ten years since | last paid dues.

e During some years, | have paid dues to wildlife groups such as Pheasants
Forever, the National Wild Turkey Federation, and a dove hunters’ group. |
believe it has been between five and ten years since | last paid dues to
any such group.

18. If you have held judicial office, list at least three opinions that best reflect your
approach to writing and deciding cases. For each case, include a brief explanation as
to why you selected the opinion and a citation for your opinion and any reviewing
entity’s or court’s opinion. If either opinion is not publicly available (i.e., available
on Westlaw or a public website other than the court’s electronic filing system),
please attach a copy of the opinion.

1. Majority opinion in Fishel v. Redenbaugh, No. 18-1715, 2019 WL 6358430
(lowa Ct. App. Nov. 27, 2019). This opinion provides a sample of my work
involving statutory interpretation in a case of first impression. | have
provided a copy.

2. lowa District Court order entitled “Order on Motion to Dismiss” in Roy
Karon et al. v. James Mitchell et al., LACL140490, Jun. 13, 2018. This
order provides a sample of my work involving contract issues. | have
provided a copy. | found no West citation for this order.

Please note: On January 10, 2020, the lowa Supreme Court entered an
opinion affirming my order. It is publicly available at:
https://www.iowacourts.gov/courtcases/7965/embed/SupremeCourtOpinion

3. Dissenting opinion in In re Marriage of Mann, No. 18-1910, 2019 WL
5792673 (lowa Ct. App. Nov. 6, 2019). This opinion provides a sample of
my work writing separately as an appellate judge. | have provided the full
Court of Appeals opinion, which includes both the majority’s opinion (pages
1-10) and my dissent (pages 11-18).
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19.

20.

21.

20

If you have not held judicial office or served in a quasi-judicial position, provide at
least three writing samples (brief, article, book, etc.) that reflect your work.

N/A

OTHER INFORMATION

If any member of the State Judicial Nominating Commission is your spouse, son,
daughter, brother, sister, uncle, aunt, first cousin, nephew, niece, father-in-law,
mother-in-law, son-in-law, daughter-in-law, brother-in-law, sister-in-law, father,
mother, stepfather, stepmother, stepson, stepdaughter, stepbrother, stepsister, half
brother, or half sister, state the Commissioner’s name and his or her familial
relationship with you.

N/A

If any member of the State Judicial Nominating Commission is a current law
partner or business partner, state the Commissioner’s name and describe his or her
professional relationship with you.

N/A

List the titles, publishers, and dates of books, articles, blog posts, letters to the
editor, editorial pieces, or other published material you have written or edited.

"Publisher and primary author, Red Flags Fraud Blog (2010-11). Note: | did not
retain records of any specific blog posts. All posts related to the investigation of
arson, insurance fraud, or both.

Author, Electronic Signatures and Application Fraud, IA-NE IASIU NEWS (2008)

‘Author, lowa Court of Appeals’ decision could signal a significant change in
lowa’s ‘innocent coinsured’ doctrine, Bradshaw Ezine (March/April 2004)

Ahthbr, lowa Supreme Court clarifies the effect of form releases, Bradshaw
Ezine (November 2003)

Co-author of the Torts chapter in the lowa Legal Research Guide, William S. Hein
& Company (2003)

Author, Pioneer’s Paradox: Appellate Rule 4(a)(5) and the Rule Against
Excusing Ignorance of Law, 48 DRAKE L. REv. 677 (2000)

Research assistant for Lex Hawkins & Glenn Norris, Trial Handbook (lowa
Academy of Trial Lawyers 1999)
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23.

' Co-author, Hedge to Arrive Contracts and the Commodity Exchange Act: A
Textual Alternative, 4 DRAKE L. REV. 319 (1999)

Author, Inhouse Defenders of Insureds: Some Ethical Considerations, 46 DRAKE
L. Rev. 881 (1998) (note)

In summer 1996, | wrote an article about birds. It was published in CityView, a
Des Moines news magazine.

In spring 1992, | wrote at least one article in the Metho-News, a publication of
the First United Methodist Church in Kirksville, MO. | have access to one
example, which was written under the heading “Intern’s Corner.”

During the 1988-89 school year, | was enrolled in a journalism class at the
Kirksville (MO) High School. | wrote several news articles and editorials. Some of
them were published in our in-school edition, or in the local Kirksville Daily
Express newspaper, or in both. | do not have records or recoliection of all of them.
| know that one of them was an editorial entitled Medicaid: The Rise and Fall of
Our ‘Great Society.” | believe it was published in our May 1989 in-school edition.
| also recall that one of my news articles was published in Fall 1988. It discussed
injuries on the cross-country team.

During the 1987-88 school year, | was enrolled in the Missouri History class at
the Kirksville (MO) High School. This class was responsible for publishing a
magazine called The Chariton Collector. | wrote an article entitled Sperry’s Own
Dr. Kennedy; it appeared in our Spring 1988 edition. | co-authored an article
entitled From Riches to Rags; it appeared in our Winter 1987 edition.

List all speeches, talks, or other public presentations that you have delivered for at
least the last ten years, including the title of the presentation or a brief summary of
the subject matter of the presentation, the group to whom the presentation was
delivered, and the date of the presentation.

Title or Topic Group Date
Public interview for Supreme Court State Judicial 01/2020
Nomination

Commission

Untitled discuss_ign c_>n choosing law lowa State University | 12/2019
school, being a lawyer, and being a Pre-law group
judge
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for Polk County

Untitled investiture speech lowa Court of 06/2019
Appeals
mD.r'ug C?)urt lowa Association of | 04/2019
Criminal Defense
Lawyers
‘Public interview for Court of Appeals | State Judicial 03/2019
Nomination
Commission
Specialty Courts Polk County Bar 01/2019
Association
Courtroom testimony Des Moines Fire 01/2019
Department
Best bractices in State and Federal Polk County Bar 03/2018
Court: What Can We Learn from Each | Association
Other? (Note: This was a panel
presentation with lowa District Judge
Paul Scott and U.S. District Judge
Rebecca Goodgame Ebinger.)
-T_h_:e Juaw—lal Apblication Process lowa State Bar 11/2017
Association
Untitled spee(;h for baccalaureate North Polk High 05/2017
ceremony School
A View from the Bench Polk County Bar 04/2017
Association
;s_Judges See it: Top Mistakes National Business 12/2016
Attorneys Make In Civil Litigation Institute
_mt-iil-ed investiture speech lowa District Court 04/2016
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Tips for Tough EUOs (Note: “EUO” lowa-Nebraska 03/2015
refers to the “examinations under Chapter -
oath” used in insurance International
investigations.) Association of
Special Investigation
Units
Civil Litigation for Fire Investigators lowa Chapter - 09/2014
International
Association of Arson
Investigators
Arson for Prosecutors — Insurance Bureau of Alcohol, 07(??)/2014
Fraud Tobacco, Firearms,
and Explosives
Chapter 100A lowa Chapter - 09/2013
International
Association of Arson
Investigators
Law in Review: Update of Statutes lowa-Nebraska 04/2013
and Case Law (Note: This dealt with | Chapter —
legal issues impacting insurance fraud | International
investigations). Association of
Special Investigation
Units
Bankruptcy: Not Just A Motive (Note: | lowa-Nebraska 05/2011
This dealt with the use of bankruptcy Chapter —
filings in insurance fraud International
investigations.) Association of
Special Investigation
Units
Information You Should Know About lowa-Nebraska 01/2010

Bankruptcy

Chapter —
International
Association of
Special Investigation
Units
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Tips for Tough EUOs lowa-Nebraska 04/2009
Chapter —
International
Association of
Special Investigation
Units

Insurance Issues and Bad Faith lowa Defense 04/2009
Counsel Association

Fire Investigation School — Insurance | lowa State Fire Annually from
Fraud — Arson from the Insurance Marshal - Fire Spring 2006
Company’s Perspective Service Training through Spring
Bureau 2019 (although
| may have

Note: This presentation is taught by a

team of lawyers from the Bradshaw been absent
law firm. Since my appointment to the sgaerg)r more

bench, my portion of the presentation
has focused on courtroom testimony
and decorum.

Please note: | have also given a few short presentations on legal topics as part
of my membership in the Lincoln Inne of Court and the C. Edwin Moore Inn of
Court. Also, on a variety of occasions, | have made public comments as part of
my involvement with the Boy Scouts (Troop 89, Polk City, I1A); the Cub Scouts
(Pack 89, Polk City, 1A); the Polk City United Methodist Church; and the St.
James Lutheran Church (Johnston, |A).

24. List all the social media applications (e.g., Facebook, Twitter, Snapchat, Instagram,
LinkedIn) that you have used in the past five years and your account name or other
identifying information (excluding passwords) for each account.

Social media application name Account name or other identifying information
Facebook Dave May. Previously, | have used David May,
D Avid M Ay, and Sugar Ray May (named after
our dog).
Instagram Dave May
LinkedIn David May
_T;Niﬁ(;’ - @davedsmia
VSCO Dave 12282846
23
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| Yonder

@davemay

List any honors, prizes, awards or other forms of recognition which you have
received (including any indication of academic distinction in college or law school)
other than those mentioned in answers to the foregoing questions.

Recognition By: Date
In the 2018 Judicial Performance Review, | lowa State Bar 10/2018
ninety-seven percent of responding Association
attorneys voted in favor of my retention.
h;ward “For Outstanding Contribution to lowa Insurance 04/2010
the Detection, Investigation, and Division
Prosecution of Insurance Fraud”
Order of the Coif honorary society Drake chapter of 10/1998
the Order of the
Coif
“High Honors” designation for my law Drake University | 05/1998
degree Law School
C_hos;n_ t_o serve on the Drake University Drake University Associate
Law Review Law School Editor (1997-
98); Staff
(1996-97)
éALI Ex_cellence for the Future Awards for | The Center for Undated.
the following classes: Computer Assisted | Received
e Civil Procedure | Legal Instruction between
L 1996 and
e Employment Discrimination 1998
e Consumer Protection
e LaborlLawl
Corpus Juris Secundum Award for West Publishing | 1995-96

Scholastic Excellence in Civil Procedure

Corporation
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Délta Omega honorary public health University of 04/1996
society Oklahoma chapter
Graduate Student Association Award for University of 12/1995

Oklahoma
Graduate Student
Association

Outstanding Academic Achievement

26. Provide the names and telephone numbers of at least five people who would be able

to comment on your qualifications to serve in judicial office. Briefly state the nature

of your relationship with each person.

Name

Relationship

Telephone
number

U.S. District Judge
Rebecca Goodgame
Ebinger

Judicial colleague. Additionally,
during private practice, | had a jury
trial before Judge Ebinger.

515-323-2855

lowa Court of
Appeals Judge
Sharon Soorholtz
Greer

Judicial colleague. | also knew Judge
Greer when we were both in private
practice. Also, she had one case
before me when | was a District
Judge.

515-348-4925

Ib\;v;\ District Judge
Samantha
Gronewald

Judicial colleague. Additionally,
during private practice, we
represented adverse parties in an
insurance dispute.

515-286-2170

lowa District Judge
William P. Kelly

Judicial colleague.

515-286-2169

lowa Supreme Court
Justice Edward M.
Mansfield

Judicial colleague. Additionally,
during private practice, we
represented adverse parties in
multiple matters. We have also taught
CLE courses together.

515-348-4700

A. Romano

Judicial colleague.

515-979-4639

(Adopted June 17, 2019)
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27. [Explain why you are seeking this judicial position.

Humans have always had disputes. The key question is how those disputes will
be resolved. Will they be resolved through violence and deception, or will they
be handled in a civilized manner, through a trusted system of justice?

In the United States, and particularly in lowa, we enjoy a strong, respected
judicial system. It allows for the just and peaceful resolution of disputes in
accordance with the rule of law. It is one of the reasons we enjoy so much
freedom, stability, prosperity, and safety.

But our courts cannot remain strong without strong judges and justices. This
means that qualified candidates must be willing to take on the responsibility of
judging. This is why | applied for my prior role as a District Judge. It is also why |
applied for my current role on the Court of Appeals. And it is also why | am now
applying for the Supreme Court. In short, | hope to serve our community by
adding to the strength of our judicial system.

28. Explain how your appointment would enhance the court.

The lowa Supreme Court plays an integral role in our constitutional system. Itis
charged with administering a court system that serves all 99 counties. Through
its opinions, the Court answers some of our most challenging legal questions.
Often, those opinions have far-reaching consequences for the lives of lowans.

| believe | can make a substantial contribution to the Court’s work. Here are five
reasons why:

1. Legal writing is one of my favorite kinds of work. | am especially drawn to
legal issues that are novel, complex, or both. And | enjoy the challenge and
responsibility of writing opinions that provide both (1) justice for the current
parties and (2) useful guidance for future cases.

2. | have had an interesting mix of life experiences. | grew up in a medium-
sized town in rural northeast Missouri. There are no other lawyers in my family.
| am a regular person—but | have received extraordinary blessings. Throughout
my life, family and friends have loved and supported me. | had the great fortune
to work at two successful law firms. | had the honor of serving a wide range of
clients, including major corporations, high school students, family farmers, and
many others. Then | had the privilege of serving on the District Court. While
there, | presided over sixteen jury trials; dozens of family law trials; scores of
felony guilty pleas; scores of felony sentencings; dozens of suppression
hearings; and countless other civil, criminal, and family law hearings. | now have
the honor of serving on the lowa Court of Appeals. While here, | have authored
dozens of opinions and voted on dozens more.
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3. | enjoy working with others to solve challenging problems in a thoughtful
and timely manner. | enjoyed serving on the three-person committee that
manages the Bradshaw law firm. | enjoyed serving as Treasurer and then
President of St. James Lutheran Church. | enjoy working with my wife to raise
our two teenagers. And | enjoy working with my fellow Court of Appeals judges,
both to decide cases and to address administrative issues.

4. | am committed to collegiality. Our courts perform best when our judges
provide support and camaraderie to one another.

5. 1 am equally committed to independent thinking. If | disagree with my
colleagues about how we should decide an appeal, | am glad to share my point
of view. Often, we can work together to find a solution on which we all can
agree. When appropriate, though, | am glad to write a separate opinion.

29. Provide any additional information that you believe the Commission or the
Governor should know in considering your application.

If chosen to serve, | promise | will do my best to support “the Constitution of the
United States,” to support “the Constitution of the State of lowa,” and to
“administer justice according to the law” equally to all persons. See lowa Code §
63.6.

Thank you for your consideration.
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Attachments

Documents responsive to Question 10(b) (reversals)

My orderin State V. AWAKENE................cc.cccocooioviieieioeeioeeses e rssesss s enn s oo 2D

Court of Appeals opinion in State v. Awakened.............................ccccooooeeeeeeeeeee 35
My Orderin State V. LOVAN ...t 38
Supreme Courtorderin State v. LOVaN. ... 47
My orderin Hedlund v. SEAL......................cc.cccccoiiiiiiiiiiiie s e 50
Supreme Court opinion in Hedlund v. SEtate....................c....coccocoiiiiiioiieiee e, 90
My order in HOMINGSROAU... .. i comem ve oo g ees vt sssiie s iiidbine e sse evsengons esven s vesibsmsih it iminsinssniasstagsons 135
Court of Appeals opinion in Hollingshead..............................c..cocooiiieeee e, 139
Supreme Court opinion in Hollingshead ..., 146

Documents responsive to Question 18 (writing samples)

Majority opinion in Fishel v. Redenbaugh. ..., 158
Orderin Karonetal. v. MItChell @t al. ... 166
Dissenting opinioninInre Marriage Of Mann ... s 184

Please note: To provide context, | have also included the majority opinion from In re
Marriage of Mann as pages 174 through 183. To be clear, though, those pages were
written by another judge; they are not my work product.
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STATE OF IOWA ex rel.
THOMAS J. MILLER,
ATTORNEY GENERAL OF IOWA

E-FILED 2016 JUL 21 6:44 PM POLK - CLERK OF DISTRICT COURT

IN THE IOWA DISTRICT COURT FOR POLK COUNTY

Applicant,

V.
EQCE080139
AWAKENED, INC. (dba “East West
Massage School” and “East-West School ORDER GRANTING STATE’S
of Integrative Healing Arts”) APPLICATION TO ENFORCE
ATTORNEY GENERAL’S CONSUMER

JOSHUA WEBER FRAUD ACT SUBPOENA
and
HEATHER WEBER

Respondents.

On June 6, 2016, the State of lowa ex rel. Attorney General of lowa (“Attorney
General”) filed an “Application to Enforce Attorney General’'s Consumer Fraud Act
Subpoena.” A hearing on the application was held on July 6, 2016. The Attorney
General was represented by Mr. Max Miller. Respondents were represented by Ms.
Judith O’Donohue.

Factual background. Based on the present record, the facts appear as follows:

1.

Awakened, Inc. dba “East-West Massage School” or “East-West School
of Integrative Healing Arts” (“East-West”) and formerly dba “Eastwind
Massage Therapy School” is a for-profit lowa corporation that conducts
business from 2711 Muscatine Ave., lowa City, IA 52240.

East-West provides massage therapy instruction to consumers seeking
training required to obtain massage therapy licenses.

Heather Weber and Joshua Weber own and operate East-West and are,
respectively, the President and Registered Agent of Awakened, Inc.
(Awakened, Inc., Joshua Weber, and Heather Weber are sometimes
referred to herein collectively as the “Respondents.”)

On October 22, 2015, a former student of East-West (“Student”) filed a

complaint with the lowa Attorney General's Office alleging, inter alia, that
East-West misled the Student by advertising on its website that it is “an
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10.

11.

12.
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Award Winning School” that is “fully accredited” with the State of lowa,
the lowa Massage Board, and the National Certification Board for
Therapeutic Massage & Bodywork (“NCBTMB”).

The Student’s complaint (with personal information redacted) is
appended as Attachment 1 to the Attorney General's Application.

The Student alleged East-West’s advertising to be misleading because
the award referenced on the website was for female entrepreneurship of
a prior owner, not massage therapy education, and neither the State nor
NCBTMB provides accreditation for massage schools.

The Student also alleged he or she remained with the school because
the Student Handbook informed students that tuition is non-refundable, a
potential violation of lowa Code § 714.23.

The Student attended the school from September 2014 to July 2015 and
paid $7,745 for his or her attendance.

After receiving the complaint from the Student, the Attorney General
forwarded the complaint to Joshua Weber and requested information
regarding the Student’s attendance at East-West. Joshua Weber
informed the Attorney General on November 17, 2015 that East-West
had removed mention of “Award Winning” and “accredited” from its
website. Joshua Weber also provided the Attorney General with
documents related to the Student’s attendance including, among other
documents, the Student’s transcript and enrollment agreement, and a
School Catalogue and Student Handbook.

After reviewing the provided materials, it appeared (and still appears) to
the Attorney General that the Respondents have engaged in, are
engaging in, or are about to engage in one or more practices enforceable
as violations of the Consumer Fraud Act, and that it is in the public
interest to investigate such matters. It also appeared (and still appears)
from a review of the School Catalogue and Student Handbook that
Respondents have engaged in consumer credit conduct in violation of
lowa Code § 537, the lowa Consumer Credit Code.

Therefore, in order to further investigate the conduct, the Attorney
General issued Subpoena No. 2498 on March 18, 2016, under the
authority of the Consumer Fraud Act, lowa Code § 714.16 (3) & (4). A
copy of that subpoena is appended as Attachment 2 to the Attorney
General’s application.

The subpoena sought five categories of information and documents for

the time frame January 1, 2014 through the present. The five categories
were:
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1) Identify all former and current East-West students who attended at any
point during the relevant period, including name, last known address, e-mail
address, telephone number, first and last date of attendance, and whether the
student graduated.

2) Copies of all documents concerning the enroliment of any student, including
but not limited to, applications, signed enrollment contracts, completed during
the relevant period.

3) All versions of a student handbook used during the relevant period.

4) Copies of all documents in student financial files including consumer credit
documentation (e.g. payment plans), loan documents, and student ledger cards
reflecting all charges to and payments form student.

5) ldentify the company's legal name, any former names, all places of business,
the date of the incorporation or formation, place of incorporation or formation,
and identify the principals or officers, directors, and any person that has an
ownership or equity interest of at least five percent.

13.  Currently, it appears there has been compliance with categories 1, 3, and
5.

14. At the hearing, there was some disagreement as to whether there has
been compliance with category 2. Regardless, the Court does not
believe there is a controversy as to whether Respondents are required to
comply with category 2. (Transcript, p. 18, lines 13-14)).

15.  However, Respondents object to category 4 on two grounds: (a.)
Respondents suggest the subpoena is not within the Attorney General's
powers; and (b.) Respondents suggest there is a right of privacy which
applies to student records.

Legal conclusions. in light of the facts outlined above, the Court concludes as
follows:

1. The subpoena is enforceable if it is “(1) within the statutory authority of the
agency, (2) reasonably specific, (3) not unduly burdensome and (4) reasonably
relevant to the matters under investigation.” State ex rel. Miller v. Publishers
Clearing House, Inc., 633 N.W.2d 732, 736 (lowa 2001).

2. As to element (1), Respondents claim that massage therapy schools have
immunity from the Attorney General's consumer fraud enforcement powers. But
the Court concludes massage therapy instruction is a “service” covered by the
statutory definition of “merchandise” in lowa Code § 714.16(1)(i). Accordingly,
the Court further concludes the subpoena is within the statutory authority of the
Attorney General.
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As to element (2), the Court concludes the subpoena is reasonably specific.
This issue is apparently undisputed.

As to element (3), the Court concludes the subpoena is not unreasonably
burdensome. The Court sees no basis on which Respondents could claim
unreasonable burden. However, under this rubric, the Court will address the
claim by Respondents that there is a right to privacy on the part of the student.

This alleged right, Respondents claim, prevents Respondents from complying
with the subpoena without first notifying students. The Court has found no
authority to support that position. Additionally, as the Attorney General points
out, lowa Code section 22.7 requires the Attorney General keep confidential the
records at issue. This addresses any issues of confidentiality. State ex rel.
Miller v. dotNow.com, Inc., 2006 WL 468313 (lowa Ct. App. 2006).

As to element (4), the Court concludes the requested financial information is
reasonably relevant to an investigation by the Attorney General to determine
whether, inter alia, Respondents are defrauding students.

Additionally, Court expressly rejects Respondents’ contention that the scope of
the Attorney General’s investigation must be limited to the letter of the initial
student complaint. Section 714.16(3) establishes that subpoenas can be issued
based upon a practice that violates 714.16, a suspicion of such violation, or
even just the Attorney General’s belief that it is “the public interest that an
investigation should be made to ascertain whether a person in fact has engaged
in, is engaging in or is about to engage in, any such practice.” This scope is far
broader than any one piece of evidence—including any single complaint by a
particular consumer.

The Court concludes, therefore, that the subpoena is enforceable.
lowa Code section 714.16(6) states:

6. If a person fails or refuses to file a statement or report, or obey any
subpoena issued by the attorney general, the attorney general may, after notice,
apply to the Polk county district court or the district court for the county in which
the person resides or is located and, after hearing, request an order:

a. Granting injunctive relief, restraining the sale or advertisement of any
merchandise by stich persons.

b. Dissolving a corporation created by or under the laws of this state or revoking
or suspending the certificate of authority to do business in this state of a foreign
corporation or revoking or suspending any other licenses, permits, or certificates
issued pursuant to law to such person which are used to further the allegedly
unlawful practice.

¢. Granting such other relief as may be required until the person files the
statement or report, or obeys the subpoena.”
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Here, it is undisputed that Respondents have failed to comply with the Attorney
General’'s subpoena. Therefore, appropriate relief will be granted.

8. lowa Code section 714.16(11) states: “In an action brought under this section,
the attorney general is entitled to recover costs of the court action and any
investigation which may have been conducted, including reasonable attorneys'
fees, for the use of this state.” The present action is brought pursuant to
714.16, specifically subsection 6. Accordingly, costs and attorney fees will be
awarded. However, in light of Respondents’ partial compliance, the amounts
awarded will be reduced.

IT IS HEREBY ORDERED AS FOLLOWS:

1. Order for compliance: Respondents shall fully comply with the subpoena
within fourteen (14) days of the date of this Order.

2. Injunction under section 714.16(6): Beginning on August 5, 2016, and
continuing until further order of this Court, Respondents shall be prohibited from the
sale or advertising of any merchandise in the State of lowa. This includes, without
limitation, providing any massage therapy instruction.

Provided, however, that once Respondents have fully complied with the
subpoena, they may make application to the Court for an order removing this injunction.
If appropriate, Respondents may mark such application as an “emergency” filing.
Arrangements for a hearing shall be made with the Court’s judicial assistant, Rachael
Lund, at 515-286-3167.

8 Contempt. Respondents are hereby placed on notice that failure to
comply with this Order may be construed as contempt under lowa Code section 665.2,
and may subject Respondents to fines and/or confinement.

4. Attorney fees. Pursuant to lowa Code section 714.16(11), the Court

awards attorney fees of $2,500 and investigative costs of $500 in favor of the Attorney
General and against Respondents jointly and severally.
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State of lowa Courts
Type: OTHER ORDER

Case Number Case Title
EQCE080139 STATE OF IOWA VS AWAKENED INC, ET AL

So Ordered

- —

David May, PlstrictLourt Judge,
Fifth JudicigLBistrict of lowa

Electronically signed on 2016-07-21 18:44:29 page 6 of 6

3H



State ex rol. Miller v. Awakened, Inc., 308 N.W.2d 883 (2017)

2017 WL 4317295

908 N.W.2d 883 (Table)
Decision without published opinion. This disposition
1s referenced in the North Western Reporter.
Court of Appeals of Iowa.

STATE of lowa EX REL, Thomas J, MILLER,
Attorney General of lowa, Applicant-Appellee,
v,

AWAKENED, INC., Joshua Weber, and
Iieather Weber, Respondents:=Appellants.

No. 16-1365

|
Filed September 27, 2017

Appeal from the lowa District Court for Polk County, David
N. May, Judge.

Awakened, Inc. and its owners, Joshua Weber and Heather
Weber, appceal a district court order granting the State's
application to enforce a consumer fraud subpoena, awarding
the State investigation costs and attorney fees, and enjoining
the operation ol a private massage school. AFFIRMED IN
PART, REVERSED IN PART, AND REMANDED.

Aftorineys and Law Firms

Judith M. O'Donohoe of Elwood, O'Donohoe, Braun, &
White, L.L..P, Charles City, for appellants.

Fhomas 1 Miller, Attorney General, and Max M. Miller,
Assistant Attorney General, for appellee.

Heard by Vopcl, PJ., and Potterticld and Mullins, JJ.
Opinion
MULLINS, Judge.

*1 Awakened, Inc., doing business as Fast West Massage
School, a private massage-therapy school, and its owners,
Joshua Weber and lHeather Weber (collectively referred to as
“Last West™), appeal a district court order granting the State's
application to enforce a consumer fraud subpoena, awarding
the State investigation costs and attorney fees, and enjoining
the operation of the school. East West argues the district
court erred in (1) awarding the State investigation costs and
allorney lees becausc the proceeding Lo enforce the subpoena
was nol an action for an actual violation of the Consumer
Fraud Act (CFA) and (2) enjoining the school's operation

25

because it was simply concerned about student privacy and

the injunction was not necessary to obtain compliance. :

I. Background Facts and Proceedings
East West
individuals seeking to obtain a massage-therapy license in the
State of Iowa. See lowa Code § 152C.5 (2015) (prohibiting
unlicensed individuals from practicing massage therapy). In
October 2015, the Iowa Attorney General's Office received a

provides massage-therapy instruction to

complaint from a former East West student alleging, among
other things, the school engaged in “deceitful advertising”
on its website and the school's student handbook informed
students all tuition was non-refundable, potential violations
of lowa law. See id. §§ 714.16(2)(a), 714.23. The Attorney
General's Office forwarded the complaint to Mr. Weber,
who submitted a response on East West's behalf. In March
2016, the Attorney General issued a subpoena pursuant
to the CFA, Iowa Code section 714.16, requesting that
East West provide documentation reflecting the following:
(1) identification of all students who attended the school
during a certain timeframe; (2) documentation concerning
the enrollment of any such student, including but not limited
to enrollment applications and contracts; (3) copies of all
student handbooks in effect during a certain timeframe: (4) all
documents in student financial files including payment plans,
loan documents, and ledger cards reflecting all charges to and
payments from students; and (5) information relating to the
business and its owners. Ultimately, East West declined to
comply with two of the State's requests, and the State filed an
application to enforce the subpoena and requested the district
court to, among other things, enforce the subpoena as it relates
to request numbers two and four concerning enrollment and
financial information of students; enjoin the school from
advertising and providing further services to consumers; and
award the State investigation costs and attorney fees for its
efforts. See id. § 714.16(6), (11). In its application, the State
noted its suspicion that East West engaged in, was engaging
in, or was about to engage in violations of the CFA and the
Iowa Consumer Credit Code (CCC), found in Iowa Code
chapter 537 and in order to further investigate the conduct,
it issued the subpoena under the authority of the CFA. The
State subsequently filed an affidavit of attorney fees and
investigation costs, forwarding a total claim of $12,150.

*2 Following a hearing, the district court entered a written
order requiring Fast West's compliance with the subpoena
within fourteen days, enjoining the school from advertising
or providing services to consumers thereafter until full
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compliance, and awarding attorney fees and investigation

costs to the State in the amount of $3000. > East West moved
for a stay of the payment of fees and the injunction pending
appceal. The court granted the motion to stay, and East West
appealed.

I1. Award of Attorney Fees and Investigation Costs

East West argues the district court erred in awarding the State
investigation costs and attorney fees because the proceeding
to enforce the subpoena was not an action for an actual
violation of the CFA. See id. § 714.16(11). The State argues
the subpoena-enforcement action was “an action brought
under” the CFA and, as such, an award of fees and costs was
mandatory. Because our analysis primarily turns on statutory
interprelation, our review is for legal error. See DuTrac Cmty:
Crodit Union v Hefel, 893 N.W.2d 282, 28Y (Iowa 2017).

The CFA provides: “In an action brought under this section,
the attorney general is entitled to recover costs of the court
action and any investigation which may have been conducted,
including reasonable attorneys' fees, for the use of this state.”
714.16(11) (emphasis added). Such an award
ol costs and fces is mandatory as “an element of the State's

lowa Code §

recovery in a successful consumer fraud action.” Stute ex rel.
Miller v Fiberfie Int'l, Inc., 476 N.W.2d 46, 48 (lowa 1991)
{emphasis added). The issue before us, one of first impression,
is whether the State's filing of an application to enforce a
subpoena under scetion 714.16(6) amounts to an “action”
under scction 714 16(11), thus allowing an award of attorney
fees and investigation costs when the State is successful in
enforcement.

The State argues an application to cnlorce a subpoena is
an independent “action” under the CFA and, as such, an
independent award of costs and fees is mandatory. lowa
Code section 714.16(6) governs applications to enforce a
subpocna while section 714, 16(7) concerns “actions” relating
to violations of the CFA. The two are distinct. An award of
costs and fees is only appropriate “in a successful consumer
fraud action.” Id. (emphasis added); accord lowa Code §
714.06011). The statute does not identify an application to
cnforce a subpocna as an “action.” What is more, section
714.106(6) specifically provides the remedies the State is
allowed 1o seek in such an application Lo enforce a subpoena
—an award of attorney fees and investigation costs is not one
of these remedies.
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The State next relies on the following language from an Towa
Supreme Court case to support its assertion that attorney
fees and investigation costs are awardable in relation to an
application to enforce a consumer fraud subpoena: “[T]he
attorney general, in seeking to recover reasonable attorney
fees and investigation costs under [the CFA], is entitled
to wait until the merits of the claim have been resolved
before presenting evidence of reasonable attorney fees and
investigative costs incurred in pursuing the case.” Fiberlite,
476 N.W.2d at 47 (emphasis added). According to the State,
the “entitled to wait” language means it does not have to wait
for a successful completion of a consumer fraud action in
order to pursue an award of investigation costs and attorney
fees.

*3 The State has taken the Fiberlite language upon which
it relies out of context, and the procedural status of the case
is clearly distinguishable. In Fiberlite, the State applied for
an award of investigations costs and attorney fees “at the
end of trial,” after the district court concluded the defendants
had engaged in violations of the CFA. Id. “The district court
denied the request because the State failed to present any
proof of fees during the trial.” Id. On appeal, our supreme
court implied that the State could have submitted evidence
of fees and costs in its case-in-chief, but it was “entitled to
wait” until after a trial on the merits is actually completed
“before presenting evidence of reasonable attorney fees and
investigative costs incurred in pursuing the case.” Id. There
is nothing in Fiberlite that supports the State's argument
that attorney fees and costs can be recovered in a pretrial
proceeding, nor that there could be recovery when no action
has been commenced alleging a CFA violation has occurred.

Based on our review of the statute and Fiberlite, we conclude
a subpoena enforcement proceeding is not an independent
“action” under the CFA. As such, the award of investigation
cosls and attorney fees was not permissible at this stage of
the attorney general's investigation. We reverse the award
provision of the district court order and remand for the entry
of a corrected order.

IIL. Injunction

East West argues the district court abused its discretion
in enjoining the school's operation because it was simply
concerned about student privacy and the injunction was not

necessary to obtain comp[iance.3 “Generally, our standard
of review for the issuance of injunctions is de novo.” Alax
100 L.C. v. Iowa Realty Co., Ine., 621 N.W2d 178, 180 (lowa
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2001). “Yet, the decision to issue or refuse ‘a temporary
injunction rests largely [within] the sound discretion of the
trial court.” ” /d. (alteration in original) (quoting Kent Prods.,
Inc. v Hoegh, 61 NJW2d 711, 714 (lowa 1953)). Thus, we
review the district court's imposition of the injunction in this
casc for an abuse of discretion. See id.; State ex rel. Miller v
Publishers Clearing fHouse, Inc.. 633 N.W.2d 732, 736 (lowa
2001). Temporary injunctions may be imposed “[i]n any case
specially authorized by statute.” Towa R. Civ. P. 1.1502(3).
East West does not challenge the district court's statutory
authority to impose an injunction. See lowa Code § 714.16(6)
(). Instead it argues “there is no indication that an injunction
was necessary to obtain compliance from the school,” and
only “a court order clarifying the situation” was required.

The district court ordered East West to be in full compliance
with the subpoena within fourteen days of its order. The
injunction would only become effective if, after the fourteen
days, East Wesl failed to comply with the subpoena and the
court order. The record reveals East West resisted providing
enrollment and financial records pertaining to its students

Footnotes

throughout its exchanges with the State. The conditional
injunction was an appropriate method of compelling East
West to comply with the subpoena, and the court generously
allowed East West a grace period to turn over the documents.
We find no abuse of discretion in the district court's imposition
of the conditional injunction.

IV. Conclusion

We conclude the district court did not abuse its discretion
in imposing a conditional injunction. However, because we
conclude the award of attorney fees and investigation costs
was premature, we reverse the same and remand for the entry
of a corrected order.

*4 AFFIRMED IN PART, REVERSED IN PART, AND
REMANDED.

All Citations

908 N.W.2d 883 (Table), 2017 WL 4317295

1 East West also initially argued on appeal that the district court erred in enforcing the subpoena because the requested
records were entitled to a privacy protection absent special notice to its students and some of the records requested were
unrelated to any act of consumer fraud under the CFA. East West conceded at oral arguments, however, that the district
court's enforcement of the subpoena was appropriate. We therefore consider this issue moot and do not consider it on
appeal. See, e.g., Baker v. City of lowa City, 750 N.W.2d 93, 97 (lowa 2008).

w N

Due to East West's partial compliance with the subpoena, the court did not award the State the full amount requested.
East West argues this issue is how moot, stating “the school complied with the subpoena,” and “the records have been

turned over.” Although the injunction was stayed pending appeal, there is no indication in the record that East West has
applied to the district court for a lift of the injunction, as was required by the initial order imposing the injunction. East
West additionally conceded at oral arguments that the injunction is merely stayed pending appeal and has not been lifted.
Because the district court has not lifted the injunction, this issue is not moot.
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IN THE IOWA DISTRICT COURT FOR POLK COUNTY

STATE OF IOWA,
Plaintiff,

Vs.

KHAMFAY LOVAN

Defendant.

FECR290646

ORDER ON MOTION FOR

RESUBMISSION OF

EXHIBITS

Summary
Defendant is pursuing an appeal. Defendant’s appellate
attorney has filed a motion before this Court. The motion asks that
this Court require the Polk County Attorney’s Office to file the
following items with the Clerk of Court:

(1.) A video recording (hereinafter, the “suppression video”) that
was admitted during a suppression hearing on April 28,
2016; and

(2.) Numerous other exhibits (hereinafter, the “mistrial exhibits”)
that were released following an October 2016 mistrial.

As to the suppression video, the Court has entered a separate

order granting relief. The parties have agreed to use a substitute

3%
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exhibit. The Court has given effect to that agreement.

As to the mistrial exhibits, however, no such agreement has
been reached. Moreover, after evaluating the law and the facts, the
Court does not believe relief is appropriate. Therefore, as to the
mistrial exhibits, Defendant’s motion is denied.

Factual background

1. In October 2015, Defendant was arrested on charges
relating to drugs and a firearm.

2. In December 2016, Defendant was charged in a six-count
trial information.

3. In March 2016, Defendant filed a motion to suppress.

4. On April 28, 2016, Defendant’s motion was heard.

5. On May 12, 2016, the Court entered an order denying the
motion to suppress.

6. On October 3, 2016, the Court commenced a jury trial.

7. On October 6, 2016, the Court declared a mistrial.

8. Also on October 6, 2016, the Court entered an order that
stated as follows:

NOW on the 6th day of October 2016[,] the Jury having

deliberated and unable to reach verdicts on all of the
Counts alleged [, the Court] declares a mistrial upon the
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motion of the Defendant. The Jury sent several notes to
the Court during their deliberations. The notes, especially
the last note from the Jury, leads to the conclusion that
further inquiry by the Court would not be appropriate
and that it would only cause more confusion and is not
in the best interests of justice.

The parties shall appear for a status conference on
October 19, 2016 at 10:00 a.m. in Courtroom 207, the
Polk County Courthouse.

Bond will continue as set.

The exhibits received by the Court are hereby ordered
released to the Polk County Attorney’s Office.

(underline added)

9. Trial was rescheduled for May 8, 2017. Rather than
proceed with a jury trial, however, the parties agreed to a trial on
the minutes of testimony. Based on those minutes, the Court
adjudged Defendant guilty of two offenses: (1.) possession of
methamphetamine with intent to deliver, a Class “B” felony under
Iowa Code section 124.401(1)(b)(7); and (2.) possession of a firearm
as a convicted felon, a Class “D” felony under Iowa Code section
724.26. Defendant was sentenced to an indeterminate term of
incarceration not to exceed thirty (30) years.

10. The same day, Defendant filed a notice of appeal.
Defendant appeals the Court’s judgment of May 8, 2017, and “all

adverse rulings therein.”

NO
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Discussion

As explained above, the fighting issue is whether this Court
should order the Polk County Attorney to file the mistrial exhibits.
The Court concludes that it should not. This conclusion is
supported by three grounds:

1. The parties have not cited, and the Court has not found,
any appellate decision that requires a prosecutor to submit exhibits
that were previously released following a mistrial. (Transcript of
October 31, 2017, p. 9).

The Appellate Defender has provided relevant filings from
other district court cases. (See “Notice of Persuasive Authority,”
filed November 12, 2017). In those cases, though, all of the lawyers
were in agreement. Here, the State’s trial counsel—the Polk County
Attorney—has strenuously resisted. The State’s appellate counsel
has not appeared.

2. The Appellate Defender relies on Rule 6.807, which states

in pertinent part: "If anything material to either party is omitted

from the record by error or accident...the district court...may direct

that the omission or misstatement be corrected and if necessary

that a supplemental record be certified and transmitted.”" Iowa R.

N
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App. P. 6.807 (emphasis added). For present purposes, the “record”
means “exhibits filed in the district court.” Iowa R. App. P. 6.801
(emphasis added).

The big question, then, is why the mistrial exhibits were never
“filed” with the district court clerk? Id. Did that occur because of
an “error or accident”? If so, Rule 6.807 could apply.

But that is not what happened. On October 6, 2016, this
Court expressly ordered that the mistrial exhibits “are hereby
released to the Polk County Attorney’s Office.” The Court’s
language was clear. The Court expressed a conscious choice that
the mistrial exhibits should be released, not filed. Nothing suggests
that decision resulted from “error or accident,” see Rule 6.807, or
was otherwise “inadvertent|],” see State v. Martin, 2017 WL
2465790 (Ilowa Ct. App. 2017). Therefore, Rule 6.807 cannot apply.

3. In the interest of judicial efficiency, however, the Court has
assumed arguendo that Rule 6.807 could apply here. Even so, this
Court still has discretion to grant or deny the requested relief. See
Iowa R. App. P. 6.807 (stating the district court “may” act);
IronPlanet, Inc. v. Ritchie Bros. Auctioneers (Am.), 2014 WL 7343212

(Ilowa Ct. App. 2014) (recognizing discretion of district court).

N 2~
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In exercising that discretion, the Court has considered the
concerns already discussed above. (Seeitems 1. and 2., above).
The Court has also considered the nature of the “trial on the
minutes” procedure, through which Defendant’s guilt was
established on the basis of written minutes of testimony. That
procedure provided benefits to Defendant as well as the State. For
example, the State was relieved of responsibility to produce any
physical evidence. That benefit would be diminished if the State
were forced to produce the mistrial exhibits now.

Additionally, consistent with the language of Rule 6.807, the
Court has considered whether the mistrial exhibits are “material.”
To date, it has not been shown that the mistrial exhibits could
make a difference in Defendant’s appeal. Therefore, it has not been
shown that the exhibits are “material.”

It appears that, as a practical matter, Defendant’s appeal will
most likely center on the May 2016 suppression ruling. See, e.g.,
State v. Simmons, 714 N.W.2d 264, 271 (lowa 2006) (noting use of
the trial on the minutes procedure “in order to preserve Simmons'

right to appeal the suppression ruling”). It does not appear that the

b3
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mistrial exhibits had an impact on the suppression ruling. The
suppression ruling predated the October 2016 mistrial.

It is true that Defendant has appealed all adverse rulings.
However, it has not been shown that the mistrial exhibits had an
impact on any adverse ruling. As one example, it does not appear
that the mistrial was an adverse ruling.

The Court acknowledges the Appellate Defender’s concern that
the mistrial exhibits could be relevant to a future PCR case. So far
as this Court can tell, however, the purpose of Rule 6.807 is
to facilitate the present appeal, not a theoretical future PCR.
Compare ITowa Code § 822.7 (noting that all “rules and statutes
applicable in civil proceedings including pretrial and discovery

procedures are available to the parties” in a PCR, emphasis added).
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Conclusion
For the reasons explained, the Appellate Defender’s motion is
granted in part and denied in part, as follows:
1. The motion is granted as to the suppression video. Relief
is further described in a separate order entered yesterday.

2. The motion is denied as to the mistrial exhibits.

Note: The Clerk shall submit a copy of this Order to the Clerk of

Court for the lowa Supreme Court.

NG
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State of lowa Courts

Type: OTHER ORDER
Case Number Case Title
FECR290646 STATE VS KHAMFAY FAY LOVAN
So Ordered
e —

David May, PistrictCourt Judge,
Fifth JudiciglBigtrict of lowa

Electronically signed on 2017-12-20 19:19:44 page 9 of 9
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IN THE SUPREME COURT OF IOWA
No. 17-0729
Polk County No. FECR290646
ORDER

STATE OF IOWA,
Plaintiff-Appellee,

VS.

KHAMFAY LOVAN,
Defendant-Appellant.

This matter comes before the court, Wiggins, Waterman, and Mansfield, JJ., upon
the defendant’s “Motion for Order Directing the District [Court] to Comply with Iowa
Rule 6.807.” The State has filed a response and the defendant has filed a reply. This
court shall trcat the defendant’s motion as a motion for summary reversal and the motion
1s granted.

That portion of the district court’s December 20, 2017, order which denied the
defendant’s motion for the resubmission of the mistrial exhibits is reversed. Within 14
days of the date of this order, the Polk County Attorney’s Office shall file with the clerk
of the district court all 25 of its exhibits that were admitted during the jury trial held
October 4-6, 2016. Appellate deadlines shall remain stayed until the Polk County
Attorney’s Office has filed the exhibits.

Copies to:
Joseph Crisp
Martha Lucey

Clerk of District Court for Polk County
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Kevin Cmelik
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State of lowa Courts

Case Number Case Title
17-0729 State v. Lovan

So Ordered

David S. Wiggins
Justice

I:lectronically signed on 2018-02-12 16:36:51
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IN THE IOWA DISTRICT COURT FOR POLK COUNTY

LARRY R. HEDLUND, LACL128372
Plaintiff,
vs. ORDER GRANTING
MOTION FOR SUMMARY
STATE OF IOWA; K. BRIAN JUDGMENT

LONDON; CHARIS M. PAULSON;
GERARD F. MEYERS; and
TERRY E. BRANSTAD,

Defendants.

INTRODUCTION

This case concerns the July 2013 termination of Plaintiff Larry
Hedlund. Prior to his termination, Hedlund was a Special Agent in
Charge with the lowa Division of Criminal Investigation.

In this litigation, Hedlund has alleged five claims:

(1.) wrongful discharge in violation of public policy;

(2.) wrongful discharge in violation of the “whistleblower”

provisions of Jowa Code Chapter 70A;
(3.) defamation;
(4.) intentional infliction of emotional distress; and

(5.) age discrimination in violation of lowa Code Chapter 216.

)



E-FILED 2018 MAR 30 10:16 AM POLK - CLERK OF DISTRICT COQURT

'On September 15, 2014, this Court (Hon. Dennis J. Stovall}
entered an order dismissing Hedlund’s claim for wrongful discharge
in violation of public policy.

On October 5, 2017, Defendants filed the present motion for
summary judgment. Defendants request dismissal of Hedlund'’s
remaining claims.

The Court has considered the parties’ filings as well as their
arguments at the February 27, 2018 hearing. Ultimately, the Court
concludes Defendants’ motion should be granted. Accordingly,

Hedlund’s remaining claims will be dismissed.

S|
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BACKGROUND

The Court has not attempted to catalog all of the parties’ many
allegations. Rather, the following pages provide a general factual
background.

On July 1, 1988, Hedlund began his employment in the Iowa
Department of Public Safety (‘DPS”). He began as a State Trooper
with the lowa State Patrol, a division of the DPS. On June 1, 1989,
Hedlund became a Special Agent with the Division of Criminal
Investigation (“DCI”), which is another division of the DPS. On
July 10, 2010, Hedlund was promoted to Special Agent in Charge
(“SAC”) within the DCI’s Major Crimes Unit, or “MCU.”

In September 2012, Brian London became the Commissioner
of the DPS. Shortly thereafter, in November 2012, London
appointed Charis Paulson as Director of the DCI. Paulson, in turn,
promoted Gerard Meyers to Assistant Director for Field Operations
of the DCI. Thus, Meyers became Hedlund’s direct supervisor.

On February 13, 2013, Hedlund circulated an e-mail to
members of the DCI, including his own subofdinates. The e-mail
was critical of Meyers. Two days later, on February 15, 2013,
Meyers met with Hedlund. They discussed, among other things, the

[+ ]

SOR



E-FILED 2018 MAR 30 10:16 AM POLK - CLERK OF DISTRICT COURT

February 13, 2013 e-mail. During their February 15, 2013
meeting, Meyers told Hedlund he did not want to “have issues with”
him because he was “in the twilight of his career.”

In a separate meeting in February 2013, Meyers referred to
“retirement” during a meeting with Hedlund.

In March and April 2013, Hedlund filed various administrative
complaints against Meyers, Paulson, and London. Hedlund alleged
that Meyers used profanity and aggression toward another director
at DPS (Jim Saunders). Hedlund also claimed Meyers had told
agents they could ignore parking tickets issued by Iowa State
University. Hedlund alleged Paulson had instructed Hedlund not to
interview certain witnesses. Hedlund also alleged that Paulson had
sent an inappropriate e-mail. Hedlund also claimed Paulson
condoned the misuse of physical fitness incentive days. Hedlund
complained about London’s management style. In addition to these
formal complaints, Hedlund also circulated e-mails that were
critical of his superiors.

On April 18, 2013, Paulson, Hedlund and other SACs
participated in a telephone conference regarding a planned
reorganization of the MCU. On April 23, 2013, DCI upper

a1
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management held a follc;w-up meeting with the SACs. The SACs
expressed substantial reservations regarding the planned
reorganization. Hedlund spoke about the problem of officer stress
and suicide. The parties dispute whether Hedlund was
disrespectful or agitated during the April meetings.

Hedlund requested and received approval to take vacation on
April 26, 2013, to attend his niece’s art show in Cedar Rapids. On
April 25, 2013, Hedlund drove a state vehicle to Cedar Rapids.
Hedlund spent the night in Cedar Rapids. On the morning of April
26, 2013, Hedlund contacted retired officer Wade Kisner to discuss
cold cases. Hedlund asserts he did so because he had been
assigned the task of investigating cold cases during one of the SAC
meetings earlier that month. The parties dispute this point. In any
event, Hedlund also attended his niece’s art show.

That same morning, Director Paulson tried to contact Hedlund
via cell and text in order to set up a meeting. Hedlund did not
immediately respond. That morning, Paulson filed a complaint with
the Professional Standards Bureau (“PSB”) concerning Hedlund’s

conduct during the April 13, 2013 conference call.

(=]
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During the afternoon of April 26, 2013, Hedlund responded to
Paulson’s calls. Paulson asked Hedlund if he was working.
Hedlund responded, “yes and no,” and that he was on an approved
vacation day. Paulson requested that Hedlund meet him in
Des Moines on Monday, April 29, 2013.

Later on April 26, 2013, Hedlund observed a black SUV
speeding on Highway 20. Hedlund contacted the State Patrol. lowa
State Trooper Matt Eimers intercepted the SUV based on the
information Hedlund had provided. Upon overtaking the SUV,
Eimers determined that another trooper (Steve Lawrence) was
driving the SUV, and that the Governor and Lieutenant Governor
were passengers. Eimers did not stop the SUV, and there was no
citation issued.

On April 29, 2013, Hedlund distributed a lengthy e-mail
entitled “a complaint against myself.” The e-mail discussed the
April 26 incident concerning the Governor’s SUV. The e-mail noted
that, “[a]s the ranking sworn peace officer involved in this incident
and as a Supervisor with the Department of Public Safety, I should
have insisted that the vehicle be stopped.” The e-mail also blamed
the Governor for the SUV’s high rate of speed.

[¢1
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Later that day, Hedlund e-mailed his subordinates that he was
taking some personal time off. Hedlund’s doctor provided a note
excusing Hedlund from work from April 30, 2013 to May 6, 2013.

On May 1, 2013, Hedlund was placed on administrative leave
with pay. That day, a notice of investigation was delivered to
Hedlund. It alleged Hedlund engaged in various misconduct during ‘
April 2013.

The notice was delivered to Hedlund at his home. Hedlund
was also relieved of his service weapons and badge.

Hedlund claims it was improper, even dangerous, to deliver
the notice to him at his home. It is undisputed, however, that there
was no rule or policy that prohibited delivering the notice to his
home.

On May 14, 2013, Hedlund was ordered to attend a
fitness-for-duty evaluation. On May 16, 2013, Hedlund reported for
the evaluation. The doctor in charge of the assessment declared
Hedlund fit for duty at that time.

On June 19, 2013, PSB investigators interviewed Hedlund.

On July 17, 2013, PSB issued a report of their investigation of

[71
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Hedlund. It spanned 500 pages. It suggested that Hedlund had
engaged in multiple acts of insubordination.

On July 17, 2013, Hedlund received a notice of termination. It
was signed by DCI director Charis Paulson. The notice alleged that
Hedlund had engaged in unbecoming or prohibited conduct,
violated the courteous behavior rule, and improperly used state
property. The notice also explained that Hedlund had a right to
appeal the termination decision in accordance with lowa Code
section 80.15.

On July 18, 2013, Governor Branstad held a press conference.
Governor Branstad addressed several topics, including the
investigation of Hedlund. In response to a question by the press,
Governor Branstad stated: “I can just say that [the Department of
Public Safety| felt for the morale and for the safety and well-being of
the Department, [Hedlund’s termination] was necessary.”

Hedlund alleges that, on July 22, 2013, Paulson improperly
supplemented the PSB report with unfounded concerns about
Hedlund'’s threat potential.

On August 13, 2013, Hedlund filed an appeal of his

termination pursuant to lowa Code section 80.15. Consistent with

X
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the language of section 80.15, Hedlund’s appeal would have been
heard by the Employment Appeal Board (EAB). Hedlund received
full pay and benefits while waiting for the EAB to complete its
process. Hedlund dismissed his appeal prior to hearing.

After Hedlund dismissed his appeal before the EAB, Hedlund
received a new notice stating his termination date would be
January 30, 2014.

On January 27, 2014, Hedlund filed a complaint with the lowa
Civil Rights Commission. In it, Hedlund alleged age discrimination.
Hedlund claimed he had been discriminated against by Meyers and
the Department of Public Safety. He did not claim discrimination
by London or Paulson. Hedlund claimed he had suffered two
adverse employment actions: being “disciplined/suspended,” and
being “terminated.” Hedlund did not claim he had been “forced to
quit/retire” or “harass|ed].”

Two days later, on January 29, 2014, Hedlund filed an
application with the Peace Officer Retirement System (PORS) for
retirement benefits. The application went into effect February 17,
2014,

Hedlund now works for the Fort Dodge Police Department.

[
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Additional facts are discussed in the sections that follow.
STANDARD
Summary judgment is appropriate when the file shows “there
is no genuine issue as to any material fact and that the moving
party is entitled to judgment as a matter of law.” lowa R. Civ. P.
1.981(3). The Court “examine[s| the record in the light most
favorable to the nonmoving party and [draws] all legitimate
inferences the evidence bears in order to establish the existence of
questions of fact.” Jones v. Univ. of lowa, 836 N.W.2d 127, 140
(lowa 2013).
ANALYSIS
Hedlund’s Third Amended Petition contains five counts. It
appears undisputed that, in light of Judge Stovall’s September 15,
2014 order, Hedlund cannot pursue Count I, which alleged
wrongful discharge in violation of public policy. The question before
this Court, then, is whether Hedlund’s four remaining counts can
survive summary judgment. The Court addresses each count in

turn.

[10]
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I. Whistleblower Claim (Count II).

In Count II of the Third Amended Petition, Hedlund claims he
is entitled to recover under the “whistleblower” provisions of lowa
Code section 70A.28. Subsection 70A.28(2) provides that a “person
shall not discharge an employee” as a reprisal for disclosing
specified categories of information to a “public official or law
enforcement agency.” Hedlund claims Defendants violated this
provision when they “suspended and later discharged” him as
retaliation for reporting misconduct by his superiors. (Third
Amended Petition, Y 55-57). Therefore, Hedlund contends he can
pursue “a civil action” to recover “affirmative relief...including
attorney fees and costs” pursuant to section 70A.28(5)(a).

Defendants assert that Hedlund’s whistleblower claim fails for
several reasons. Defendants’ chief argument is that section 80.15
offers the exclusive method for certain DPS employees—including
Hedlund—to seek redress for a suspension or discharge. They
further claim that Hedlund did not exhaust the remedies available
under section 80.15. Therefore, Defendants argue, Hedlund can

pursue no redress.

(1]
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Hedlund concedes he did not exhaust the remedies available
under section 80.15. Hedlund denies that those are his exclusive
remedies. He contends that, notwithstanding section 80.15, section
70A.28 provides him with an alternative path to recovery.

The parties have not cited, and the Court has not found, any
appellate decision that squarely resolves this dispute. Initially,
Worthington appeared promising because it addressed both section
80.15 and section 70A.28. Worthington v. Kenkel, 684 N.W.2d 228,
230 (lowa 2004). However, on closer inspection, it appears that the
defendants in Worthington did not argue that the employee was
wholly precluded from pursuing any claims under section 70A.28.
See id. at 230. Instead, the Worthington defendants argued that,
because section 80.15 provided the employee with an “adequate
remedy at law,” she “had not suffered an injury requiring injunctive
relief” under section 70A.28(5)(b). Id. at 231 (underline added).
Consequently, the Worthington court did not answer the question
presented here, namely, whether section 80.15 is a complete bar to
Hedlund’s suit, through which he hopes to recover damages under

section 70A.28(5)(a). (See also Defendants’ reply brief, p. 8 (“The

[
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issue of exhaustion was not in any way addressed in the
Worthington case.”)).

Based on general principles of lowa law, however, this Court
reasons as follows: “Where the legislature has provided a
comprehensive scheme for dealing with a specified kind of dispute,
the statutory remedy provided is generally exclusive.” Van Baale v.
City of Des Moines, 550 N.W.2d 153, 156 (lowa 1996), abrogated on
other grounds by Godfrey v. State, 898 N.W.2d 844 (lowa 2017).
Section 80.15 meets this description. Wright, 2016 WL 3272248
(lowa Ct. App. 2016) (noting 80.15 is a “special rule” governing the
discipline and dismissal of certain DPS employees). For a narrow
ciass of DPS employees that includes Hedlund, section 80.15
governs all disputes over any “dismissal, suspension, disciplinary
demotion, or other disciplinary action resulting in the loss of pay.”
Indeed, as the Wright court described in some detail, section 80.15
provides a comprehensive scheme for addressing those disputes,
including a hearing before the Employment Appeal Board and
judicial review under Chapter 17A. See generally Wright, 2016 WL

3272248.

[2]
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Moreover, section 80.15’s remedies are not inadequate. Wright,
2016 WL 3272248. Hedlund complains he was wrongfully
suspended and discharged from his job. Section 80.15 provides a
matching remedy: reinstatement. Moreover, under section 80.15,
“an aggrieved peace officer receives his or her normal pay” until the
administrative process is complete. (Plaintiff’s brief, p. 43). These
remedies are at least adequate. Parks v. Jowa State Patrol, 2006 WL
928872 (lowa Ct. App. 2006) (reinstatement with or without back
pay was adequate remedy for claimed wrong of termination). They
are adequate even though they do not include the money damages
Hedlund desires. Hedlund v. State, 875 N.W.2d 720, 727 {lowa
2016) (“By its terms, Iowa Code section 80.15 does not provide
damage remedies.”); see also Riley v. Boxa, 542 N.W.2d 519, 521
(lowa 1996) (noting parties cannot avoid the administrative process
“simply by pleading damages”).

It appears, therefore, that section 80.15 was Hedlund’s
“exclusive remedy” for his discharge or suspension. Van Baale, 550
N.W.2d at 156. Hedlund maintains, however, that because section
70A.15 expressly authorizes “a civil action” to seek affirmative relief

as determined by the “court,” the present litigation is authorized.

[14}
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As explained above, however, it appears Hedlund’s remedy
must come through the administrative process under section 80.15.
As a general rule, section 17A.19 provides “the exclusive means” to
obtain “judicial review” following such an administrative process. It
appears, therefore, that section 17A.19 provides Hedlund’s only
path to court.

As the State properly notes, however, section 17A.19’s judicial
review provisions are not exclusive when “expressly provided
otherwise by another statute referring to [Chapter 17A] by name.”
Section 70A.15 does not meet this requirement. Section 70A.15
does not “expressly” state that its remedies are “in addition to those
provided by section 17A.19.” Compare lowa Code 8§ 21.6,
22.10(10). Nor does section 70A.15 otherwise “expressly” bypass
or otherwise limit the exclusivity of Chapter 17A. Therefore, section
17A.19 provides the “exclusive f)neans” for Hedlund to seek “judicial
review.”

This conclusion finds strong support in Kerr v. Iowa Pub. Serv.
Co., 274 N.W.2d 283, 284 (lowa 1979). There, the plaintiffs were
aggrieved by a decision by the lowa Commerce Commission. Id. at
284. The plaintiffs chose not to seek judicial review pursuant to

(5]
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Iowa Code Chapter 17A. Id. Instead, plaintiffs sought an
injunction in district court. Id. at 277. The defendant argued that
the court lacked jurisdiction because plaintiffs had “fail[ed] to
comply with” Chapter 17A’s judicial review provisions. 274 N.W.2d
at 286. The district court agreed and dismissed the case. Id.

On appeal, plaintiffs argued that their suit was authorized by
section 476A.14(2). It expressly provided for the “district court” to
“have exclusive jurisdiction” to grant certain “restraining orders and
temporary or permanent injunctive relief.” Iowa Code § 476A.14(2)
(1977).

The Supreme Court disagreed. Justice McGivern, writing for a
unanimous court, observed that section 476A.14’s “provision for
injunctive relief is ineffective to override” Chapter 17A:

The judicial review provision of [Chapter 17A] stated that

it is the exclusive remedy unless “expressly provided

otherwise by another statute referring to this Chapter by

name.” [lowa Code §] 17A.19. Although Chapter 476A

was enacted after [§] 17A.19(1), we find no express

exemptive language in [§] 476A.14 referring to [Chapter

17A].

Kerr v. Iowa Pub. Serv. Co., 274 N.W.2d 283, 287-88
(Ilowa 1979)

(1]
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Accordingly, the Kerr court affirmed the district court’s
dismissal.

So it is here. Just as section 476A.12(2) expressly authorizes
a lawsuit in “district court,” section 70A.28 expressly authorizes a
“civil action” in “court.” However, neither section 476A.12(2) nor
section 70A.15 includes any “express exemptive language referring
to” Chapter 17A. Kerr, 274 N.W.2d at 287-88. Therefore, just as
the Kerr plaintiffs could not pursue their lawsuit under section
476A.12(2), Hedlund cannot pursue his “civil action” under section
70A.28.

The Court has considered Hedlund’s argument that, when a
cause of action “bears scant relation to the agency’s statutory
mandate or supposed area of expertise,” an aggrieved party is not
required to exhaust administrative remedies. Hornby v. State, 559
N.W.2d 23, 25 (lowa 1997) (quoting Jew v. University of lowa, 398
N.W.2d 861, 864 (lowa 1987)). This principle does not apply here.
Hedlund claims that he was wrongfully suspended and discharged
from his employment. Under the plain language of section 80.15,
Hedlund’s “dismissal” and “suspension” fall squarely within the
mandate of “the employment appeal board created by section

i17j
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10A.601.” Moreover, “suspensions” or “dismissals” from
employment ﬁi squarely within the Employment Appeal Board’s area
of expertise.

Finally, the Court has also considered Hedlund’s argument
that specific statutory provisions govern over general ones.
(Plaintiff’s brief, pp. 49-51). This approach is helpful when the
Court is asked to compare (1.) a broad, generic statute, such as
Chapter 17A, that applies to a vast variety of circumstances, with
(2.) a narrow, fact-specific statute that “only deals with” a specific
set of circumstances. City of Des Moines v. City Dev. Bd. of State,
633 N.W.2d 305, 312 (Iowa 2001). That was the situation in City of
Des Moines and Maghee. See id. (comparing section 368, which
deals with city development proceedings, with Chapter 17A);
Maghee v. State, 773 N.W.2d 228, 240 (Iowa 2009) (chapter 822,
which deals with PCR actions, governed because it was “more
specific” than Chapter 17A).

Unlike in those cases, the present case does not require
comparison of one narrow statute against one generic statute, such
as Chapter 17A. Rather, in this case, the Court must compare two
fact-specific provisions, section 80.15 and section 70A.27(5). Each

[is]
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has its own aspects of narrowness and breadth. For example, while
section 70A.27(5) purports to apply to all public employees, the
relevant provisions of section 80.15 only apply to a minute subset of
public employees, namely, Department of Public Safety “police
officers” who (1.) have more than “twelve months’ service”; (2.) were
appointéd “after having passed the examinations”; and (3.) are not
subject to a “collective bargaining agreement which provides

»

otherwise.” Regardless, neither provision approaches the broad
reach of Chapter 17A. Therefore, Maghee and City of Des Moines
are distinguishable.

Defendants are entitled to summary judgment as to Count II of
the Third Amended Petition.

II. Defamation (Count III)

In Count III of the Third Amended Petition, Hedlund charged
all of the individual defendants with defamation. On page 64
(footnote 17) of his resistance brief, however, Hedlund dismissed his
defamation claims against London, Paulson and Meyers. The

remaining question, then, is whether Hedlund can pursue a

defamation claim against Branstad.

[is]
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The case against Branstad concerns a July 18, 2013 press
conference. A video recording of the conference is part of the
summary judgment record. It is labeled “Governor’s Press
Conference 7/18/13.”

The video depicts Governor Branstad addressing unseen
members of the press. In his opening remarks, Governor Branstad
addressed several topics, namely: (1.) the Department of Public
Safety’s investigation concerning Mr. Hedlund; (2.) the lowa
Attorney General’s involvement in that investigation; (3.) an
investigation of another state trooper inside the Governor’s safety
detail; (4.) plans to ensure that, going forward, the Governor’s safety
detail would obey all traffic laws; (5.) plans for the Department of
Transportation to review the large number of unidentified official
license plates in lowa; and (6.) plans for a review of traffic cameras,
also known as “speed” cameras. Branstad then took questions
concerning these issues.

About eleven minutes into the conference, a member of the
press asked a question about the relationship between Mr.
Hedlund’s employment issues and any “morale issues” at “the

Department of Public Safety.” Branstad responded by stating:

[20]
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“Well, I can’t go into the details of this. Uh, I can just say that they
felt for the morale and for the safety and well-being of the
Department, this was action that was necessary.”

The above-quoted response is the sole basis of Hedlund’s
defamation claim. Indeed, on page 68 of his resistance brief,
Hedlund states: “Although Hedlund takes issue with everything
Branstad said about him at the press conference, his defamation
action focuses solely on the statement that he was terminated for
the “safety” of the department.” For ease of reference, this
statement is hereinafter referred to as “the termination statement.”

Defendants argue that Hedlund’s defamation claim is
precluded by the doctrine of absolute privilege. The Court agrees.
There is an absolute privilege against liability for statements made
“in the discharge of a duty under express authority of law, by or to
heads of executive departments of the state.” Ryan v. Wilson, 231
Iowa 33, 300 N.W. 707, 713 (1941). As Governor of the State of
Iowa, Branstad was the very highest state executive. The
termination statement concerned official activities of the
Department of Public Safety, an executive department which
Branstad oversaw in his role as Governor. Moreover, the

[2]
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termination statement was made to a member of the press
regarding “matters of a general interest to the public,” namely, the
termination of Mr. Hedlund by the Department of Public Safety. Id.
Such statements fall squarely within the Governor’s lawful duties.
Therefore, the absolute privilege applies.

As a result, Hedlund’s defamation claim cannot prevail. This
is true even if, as Hedlund aséerts, Branstad was motivated by an
interest in “slay[ing] a political liability” that could interfere with his
“re-election campaign.” (Plaintiff’s brief, p. 78). When the absolute
privilege applies, the Court does not inquire into the speaker’s
motivations. Ryan, 300 N.W. at 715 (“The motive underlying the
discharge of an official duty is not material.”).

The Court has not ignored Hedlund’s argument that even
governors should not be “given carte blanche” to defame
individuals. (Plaintiff’s brief, p. 7). Indeed, “absolute immunity
represents a severe restriction of the right of the individual to be
secure in his reputation.” Blair v. Walker, 64 1ll. 2d 1, 6, 349
N.E.2d 385, 387 (1976). “The restriction is justified,” however, by
the public’s need for our “officials of government” to be “free to
exercise their duties without fear of potential liability.” Id. A

o]
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contrary rule “would seriously cripple the proper and effective
administration of public affairs as intrusted [sic| to the executive
branch of the government.” Ryan, 300 N.W. at 715 (quoting
Spalding v. William F. Vilas, Postmaster General, 161 U.S. 483
(1896)). As one particular, it would deter governors from holding
press conferences, which provide the public with valuable
“knowledge of the facts and conduct of’ our government’s business.
Blair, 349 N.E.2d at 387.

Defendants are entitled to summary judgment as to Count III
of the Third Amended Petition.

III. Intentional Infliction of Emotional Distress (Count IV)

In Count IV of the Third Amended Petition, Hedlund charges
the tort of intentional infliction of emotional distress. The elements
of the tort are:

(1) Outrageous conduct by the defendant;

(2) The defendant’s intentional causing, or reckless
disregard of the probability of causing emotional
distress;

(3) Plaintiff suffering severe or extreme emotional
distress; and

(]
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(4) Actual and proximate causation of the emotional
distress by the defendant’s outrageous conduct.”

Vinson v. Linn-Mar Cmty. Sch. Dist.,, 360 N.W.2d 108, 118
(lowa 1984).

“Our cases have established very stringent requirements for
proving the elements of this tort, particularly with respect to the
element of outrageous conduct.” Kirk v. Farm & City Ins. Co., 457
N.W.2d 906, 911 (lowa 1990). To qualify as outrageous, it is not
“enough that the defendant has acted with an intent which is
tortious or even criminal, or that he has intended to inflict
emotional distress, or even that his conduct has been characterized
by ‘malice,’ or a degree of aggravation which would entitle the
plaintiff to punitive damages for another tort.” Northrup v.
Farmland Indus., Inc., 372 N.W.2d 193, 198 (lowa 1985). The
conduct “must be ‘so extreme in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious, and utterly
intolerable in a civilized community.” Id. It is for the court to
determine in the first instance whether the relevant conduct may

reasonably be regarded as outrageous. Vinson, 360 N.W.2d at 118,

}: 24J
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To the credit of Hedlund and his lawyers, Hedlund admits
that the “outrageousness” standard “is not easy to meet in
employment cases.” (Plaintiff’s brief, p. 80). Indeed, our Supreme
Court has “often found that conduct by employers and coworkers
did not rise to the level of outrageous conduct.” Smith, 851 N.W.2d
at 26 (lowa 2014).

In the present case, the Court has considered Hedlund’s
evidence of allegedly “outrageous” conduct, including but not
limited to the evidence set forth in Hedlund’s relevant interrogatory
answer. (Defendant’s appx., pp. 174-75). Hedlund charges
defendants with, inter alia, misrepresenting Hedlund’s behavior
during the April 2013 SAC meetings; making false claims about
Hedlund’s mental fitness and threat risk; wrongfully taking
Hedlund out of service on May 1, 2013; wrongfully—and perhaps
dangerously——going to Hedlund’s home to retrieve his firearms,
badge and car; sending Hedlund to a psychological evaluation even
though defendants allegedly knew he was mentally fit; refusing to
allow Hedlund to work despite the doctor’s conclusions that he was
fit; improperly manipulating the PSB investigation and report; and
repeating “known falsehoods” about Hedlund'’s threat potential to

(5]
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Branstad while knowing Brandstad would publish them to the news

media in July 2013.

These alleged behaviors parallel the bad behaviors described
in Vinsorn:

There, after the plaintiff questioned her employer's
seniority policy and expressed concern over pay issues,
she was singled out by the defendants for special
scrutiny and became the target of a “campaign of
harassment.” Id. The campaign included delaying the
plaintiff's start time, subjecting her to a time study that
did not allow her the same amount of slack time as other
employees, instructing her to inaccurately complete time
records, accusing her of falsifying time records, denying
her request to have her issues taken to the school board,
discharging her on grounds of dishonesty, and reporting
the incident to a prospective employer despite knowing
the plaintiff had not acted dishonestly and knowing it
would negatively affect her chances of acquiring new
employment. Id. Though [our Supreme Court| indicated a
jury could have found the “defendants engaged in a
deliberate campaign to badger and harass plaintiff’
and that the “defendants’ actions were petty and wrong,
even malicious,” [our Supreme Court] concluded the
trier of fact could not “reasonably conclude that the
conduct went beyond all possible bounds of decency and
must be regarded as atrocious and utterly intolerable in a
civilized community.”

Smith v. ITowa State Univ. of Sci. & Tech., 851 N.W.2d 1, 27
(lowa 2014) (discussing Vinson, 360 N.W.2d 108; emphasis
added).

Viewed in the light most favorable, the behavior alleged by

» « » &

Hedlund is comparable with the “petty,” “wrong,
[T
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dishonest, “deliberate campaign to harass and badger” described in
Vinson. Yet, in the Court’s view, the behavior here is not
substantially worse than the terrible misconduct described in
Vinson. Therefore, as in Vinson, “submission of the claim for
intentional infliction of emotional distress” would constitute
“reversible error.” Vinson, 360 N.W.2d at 121.

Hedlund contends this case is more like Smith than Vinson.
See generally Smith, 851 N.W.2d at 29. Indeed, some of the
evidence here matches some of the facts in Smith. For example, one
of the supervisors in Smith “tried to have” the victim employee
“treated as a scary and mentally unstable outcast.” Id. Hedlund
presents similar evidence here.

There are important differences, though. Although Hedlund
presents evidence of several bad acts by his superiors, he has not
shown an extended “barrage” of misdeeds that is comparable to the
“unremitting psychological warfare” described in Smith. Id.
(emphasis added). Moreover, in Smith, the Court found it important
that the employee had been mistreated over a “substantial period of
time.” As Hedlund correctly observes, the Smith plaintiff left his
employment “after years of harassment and mistreatment.”

[]
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(Plaintiff’s brief, p. 82 (emphasis added)). The present case,
however, does not involve “years” of mistreatment. Hedlund became
dissatisfied around September 2012, when London was appointed.
However, Hedlund'’s claims of “outrageous” behavior are focused on
a three- or four-month period between April 18, 2013, when the
“cockamamie” restructuring plan was discussed via teleconference,
and late July 2013, when Branstad spoke at the press conference,
and Paulson allegedly supplemented the DPS report with
unfounded concerns about Hedlund'’s threat potential. (Third
Amended Petition, Count IV; Interrogatory answer (Defendant’s
appx., pp. 174-75); Brief, pp. 25, 79-88). Thus, the timeframe here
matches more closely with Vinson, in which the abusive behavior
occurred primarily during the three-month period between October
1980 and December 1980, although one especially bad act—a
misrepresentation to a prospective employer—occurred sometime in

1981. Vinson, 360 N.W.2d at 112-14.1

- This is not to say that “outrageous” behavior cannot happen over a
period of months. That was the case in Blong v. Snyder, 361 N.W.2d 312, 317
(lowa Ct. App. 1984). The Court believes, however, that the mistreatment
described by Hedlund is more analogous to that in Vinson, as discussed above,
than the extraordinary, “almost..daily” abuse described in Blong.

[2]
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Note also that, in Smith, our Supreme Court found it
important that the employee’s mistreatment had been motivated by
an effort to cover up “what basically amounted to [a supervisor’s]
theft” from lowa State University. Smith, 851 N.W.2d at 29. Here,
however, Hedlund claims the defendants were trying to cover up
their own “incompetency,” including their “cockamamie scheme” for
reorganization. (Plaintiff’s brief, p. 83). Incompetency and bad
reorganization plans are typical for “bad bosses.” They would not
shock the average lowa employee. They are not comparable with
the criminal behavior discussed in Smith.

In short, this case does not present the kind of “special
circumstances” described in Smith. Rather, when viewed in the
light most favorable to Hedlund, this case involves the sort of
“petty,” “wrong,” “malicious,” dishonest, “deliberate campaign to
harass and badger” described in Vinson. This case does not,
however, meet lowa’s “very stringent requirements” for “the element
of outrageous conduct.” Kirk, 457 N.W.2d at 911.

Defendants are entitled to summary judgment as to Count IV.

[x]
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IV. Age discrimination (Count “VI”)

The final count of the Third Amended Petition charges age
discrimination under lowa Code Chapter 216. Defendants claim
summary judgment is appropriate for three reasons: (1.) Hedlund
was not really terminated on July 17, 2013, because, under Iowa
Code section'80.15, he could appeal from the termination; (2.)
Hedlund failed to exhaust administrative remedies as to any
adverse employment actions other than termination, e.g., being
forced to retire; and (3.) even if Hedlund was terminated, his
evidence is insufficient to show that he was terminated because of
his age.

The first two issues (1. and 2.) concern the question of
whether Hedlund can show an “adverse employment action,” a
requirement of any discrimination case. On its face, the July 17,
2003 notice (Exhibit 18) was a termination notice. It detailed
several actions by Hedlund which, in the words of the notice,
“warrant|] discharge.” It went on to specifically state: “Effective
July 17, 2013, your employment with the lowa Department of Public

Safety is terminated.” (emphasis added)

o]
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While Hedlund had a right to “appeal” his termination under
Chapter 80.15, a jury could still believe he had been “terminated,”
as the July 17, 2013 notice said. Certainly a jury could find that
the termination notice was an “adverse employment action” for
purposes of lowa discrimination law. Therefore, the nature of the
notice does not provide a basis for summary judgment.

We turn, then, to the broader inquiry of whether Hedlund can
“establish he was a victim of age discrimination.” Vaughan v. Must,
Inc., 542 N.W.2d 533, 538 (lowa 1996). The parties disagree as to
what framework the Court should use to evaluate this issue.
Hedlund offers a thorough critique of the McDonnell Douglas
approach. Under current lowa law, however, McDonnell Douglas
appears to be the governing standard. In Wyngarden, Judge Bower
explained:

Under the McDonnell Douglas indirect evidence, burden-

shifting analytical framework, a plaintiff “must first

establish a prima facie case of age discrimination.” Once

a plaintiff establishes a prima facie case of age

discrimination, “the burden of production shifts to [the

defendants] to articulate a legitimate, nondiscriminatory
reason for any adverse employment action against” the
plaintiff. If defendants meet this burden, Wyngarden

“must then present evidence sufficient to raise a question

of material fact as to whether [the defendants'] proffered
reason was pretextual and to create a reasonable

[x]
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inference that age was a determinative factor in the

adverse employment decision.” [The plaintiff] maintains,

“at all times, the ultimate burden of proof and

persuasion” that the defendants discriminated against

him.

Wyngarden, 2014 WL 4230192 (citations omitted).

"A plaintiff establishes a prima facie case of age discrimination
by showing three elements: (1.) plaintiff is a member of a protected
class, (2.) plaintiff performed his work satisfactorily, and (3.)
plaintiff suffered an adverse employment action.” Id. Hedlund can
establish each of these three elements. It is undisputed that
Hedlund is a member of a protected class based on age.
(Defendants’ brief, p. 62). Moreover, as explained above, Hedlund
suffered an “adverse employment action” when the State terminated
him—or, at the very least, began the termination process—through
the July 17, 2013 termination notice. Finally, although the State
certainly disagrees, Hedlund has presented evidence that he
performed his work satisfactorily. (See evidence discussed in
Plaintiff’s Brief, pp. 1-23).

The next step, then, is to determine whether the State has

“articulate[d] a legitimate, nondiscriminatory reason for any adverse

employment action against” the plaintiff. Wyngarden, 2014 WL

[
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4230192. This requirement is clearly met through the July 17,
2013 notice of termination, and the reasons it explained.

This leads to the final step of the McDonnell Douglass analysis,
in which the employee “must ‘prove by a preponderance of the
evidence that the legitimate reasons offered by the defendant were
not its true reasons, but were a pretext for discrimination.” Grutz
v. U.S. Bank Nat. Ass'n, 2005 WL 291592 (Iowa Ct. App. 2005).

For purposes of this analysis, the Court assumes that
Hedlund has presented evidence from which a jury could conclude
that the termination notice was “pretextual.” Put differently, he has
presented evidence that the reasons given for the termination were
not the real reasons for the termination. On page 28 of his brief,
Hedlund summarizes his evidence as follows:

Hedlund contends that the State’s motivation for

terminating was not the gravity of [Hedlund’s| alleged

[mis]conduct, but the fact that he lodged previous

complaints about DPS leadership and later pulled the

Governor over for speeding and caused a ruckus by

bringing it to the attention of his superiors.

(Brief, p. 28 (italics added)).

It is significant that, at least in the statement quoted above,

Hedlund contends that his behavior—not his age—was the real

[33]
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motivation for his termination. This highlights the dual burdens
imposed by McDonnell Douglass. Hedlund cannot establish age
discrimination merely by a showing pretext of any kind. Rather, he
must show pretext to conceal age discrimination. As Judge
Vaitheswaran has explained:
To survive summary judgment, an employee “must ‘prove
by a preponderance of the evidence that the legitimate
reasons offered by the defendant were not its true
reasons, but were a pretext for discrimination.” “The
showing of pretext necessary to survive summary
judgment requires more than merely discrediting [the
employer's] proffered reason for the adverse employment
decision. [The employee| must also prove that the
proffered reason was a pretext for age discrimination.”

Grutz, 2005 WL 291592 (citations omitted; emphasis
added).

Hedlund’s real burden, then, is to show that his age “must
have ‘actually played a role in [the employer’s decision making]
process and had a determinative influence on the outcome.” Id.

In addreésing that burden, Hedlund makes four points. All
four points focus primarily on Meyers. This is appropriate because
Meyers was Hedlund’s supervisor. Moreover, although the notice of
Hedlund’s termination was signed by Paulson, Meyers had input

into the decision to fire Hedlund. Finally, as the State points out, in

[3]
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Hedlund’s “Iowa Civil Rights Commission Complaint Form,”
Hedlund only named Meyers as an individual who “discriminated”
against him. London and Paulson were not named. (Plaintiff’s
appendix, p. 7).

For his first complaint about Meyers, Hedlund contends that
Meyers made remarks concerning Hedlund’s “retirement,” as well as
the “twilight of [Hedlund’s| career,” in February 2013. The Court
agrees with the State, however, that these comments lack a
sufficient “nexus” with the July 2013 termination decision. “Stray
remarks,” made “outside the decision-making process at issue,” do
not “constitute substantial evidence of age-related animus.” Walton
v. McDonnell Douglas Corp., 167 F.3d 423, 427 (8th Cir. 1999); cf.
Merritt v. Iowa Dep't Of Transp., 2004 WL 434143 (lowa Ct. App.
2004) (citing Walton; noting “none of the statements or other
evidence is sufficiently linked to the challenged employment
decision to support an inference that the decision was more likely
than not motivated by gender discrimination”).

Indeed, it is common for workers of all ages to discuss the
progressions of their careers, including retirement. As a general
rule, such comments are not “discriminatory or suspicious.”

[35]
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Ranowsky v. Nat'l R.R. Passenger Corp., 244 F. Supp. 3d 138, 145
(D.D.C. 2017).

Hedlund also points to evidence that Meyers filled Hedlund’s
position with a younger person, Krapfl. Although there may have
been either “three or four” candidates for the position, Hedlund has
provided the Court with data concerning three of them. (Plaintiff’s
brief, p. 122). They were Fielder, who was born in 1962; Thiele,
who was born in 1965; and Krapfl, who was born in 1969.2 All
three were younger than Hedlund, who was born in 1957. It has
not been shown, therefore, that Meyers could have filled Hedlund’s
position with a candidate as old as Hedlund.

Hedlund also points to evidence that, following their written
tests and interviews, Meyers gave the lowest promotability scores to
the oldest candidates, Fielder and Thiele. As the State points out,
however, neither Fielder nor Thiele believed that they were victims
of age discrimination. Indeed, it appears Thiele did not even apply
for Hedlund’s position. (Plaintiff’s appx. 1430). In any event,

Hedlund does not point to evidence that could allow the jury to

E3 On page 122 of Plaintiff’s brief, Jon Turbett is also listed as a
possible candidate. However, his age is not stated.

(3]
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evaluate the actual reasons for various candidates’ promotability
scores, e.g., the candidates’ specific scores on the objective, pen-
and-paper tests; details regarding the candidates’ interviews; or any
other criteria used, or that should have been used, in determining
the promotability scores.

Finally, Hedlund claims he was “terminated for allegedly
violating three rules while younger employees committed the same
infractions sometimes on multiple occasions and received a
comparative slap on the wrist.” (Plaintiff’s brief, p. 125). Put
differently, Hedlund claims he was treated worse than younger but
“similarly situated” employees.

“Our test to determine whether individuals are similarly
situated requires ‘that the other employees be similarly situated in
all relevant respects before the plaintiff can introduce evidence
comparing [himself] to other employees.” Wyngarden, 2014 WL
4230192. “To be similarly situated, the comparable employees
must have dealt with the same supervisor, have been subject to the
same standards, and engaged in the same conduct without any

mitigating or distinguishing circumstances.” Id.

o]
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Hedlund claims he was treated worse than the following
“younger employees”: Gerard Meyers (08/24/1973), K.H.
(02/04/1963), T.L. (06/30/1964), and R.R. (06/17/1966).
(Plaintiff’s brief, p. 125). As the State correctly argues, however,
none of these employees meets the “similarly situated” test
described in Wyngarden. Hedlund was supervised by Gerard
Meyers, Assistant Director for Field Operations of the Division of
Criminal Investigation. Obviously, Meyers did not supervise
himself. Meyers did not supervise K.H., who worked for the Iowa
State Patrol. (Plaintiff’s brief, pp. 35-37). Nor did Meyers supervise
T.L., who worked for the lowa State Patrol. (Plaintiff’s brief, pp. 39-
40). Nor did Meyers supervise R.R., who was State Fire Marshall
(Plaintiff’s brief, pp. 40-41).

In summary, Hedlund has not presented evidence from which
a reasonable jury could infer that age “must have ‘actually played a
role in [the employer’s decision making] process and had a
determinative influence on the outcome.” Grutz, 2005 WL 291592,
Therefore, summary judgment is appropriate as to Hedlund’s claim

of age discrimination.

X
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CONCLUSION
It is hereby ORDERED that Defendants’ motion is GRANTED.
This case is hereby DISMISSED. Costs are assessed in favor of

Defendants and against Plaintiff.
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oceurred without the pretextual investiga-
tive motivation.

In any event, I would not make the
necessary factual determination on appeal.
That is the job of the district court. Be-
cause the district court did not make a
factual determination of whether the stop
would have occurred in any event, I would
vacate the order denying the motion to
suppress and remand the case to the dis-
triet court for further proceedings.

V. Conclusion.

For the above reasons, I would vacate
the order denying suppression and remand
the case to the district court for further
proceedings.

Wiggins, J., joins this dissent.

w
[s} g KEY NUMBEF SYSTEH
T

Larry R. HEDLUND, Appellant,
V.

STATE of Iowa; K. Brian London, Com-
missioner of the Iowa Department of
Publi¢ Safety, Individually; Charis M.
Paulson, Director of Criminal Investi-
gation, Individually; Gerard F. Mey-
ers, Assistant Director Division of
Criminal Investigation, Individually;
and Terry E. Branstad, Individually,
Appellees.

No. 18-0567
Supreme Court of Iowa.

Filed June 28, 2019
Background: Employee, who was special
agent in charge at the Iowa Department of
Criminal Investigation (DCI), brought
wrongful discharge and whistleblower
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claims. The District Court, Polk County,

David May, J., entered summary judgment

for employer, and employee appealed.

Holdings: The Supreme Court, Christen-

sen, J., held that:

(1) civil action provision in whistleblower
statute creates an independent cause
of action in the alternative to adminis-
trative remedies;

@

~

statute, providing framework for disci-
pline and dismissal of peace officers
within Department of Public Safety
(DPS), was not the exclusive means for
special agent to seek remedy;

(3) whether special agent made disclosures
to the proper entities and whether
agent’s disclosures could reasonably
evidence a violation of law precluded
grant of summary judgment to DCI on
agent’s whistleblower claim;

(4

~—

the affirmative relief under civil action

provision of whistleblower statute is

equitable relief;

(6) DCT articulated legitimate, nondiserim-
inatory reasons for termination of spe-
cial agent;

(6) supervisor’s isolated remark, making

reference to special agent as being in

the twilight of his career, and supervi-
sor’s inquiring as to when agent would
retire were insufficient to support in-
ference of age discrimination under
Towa Civil Rights Act (ICRA);

fact that supervisor filled position of
DCI special agent with younger em-
ployee did not show that DCI's reasons
for agent’s termination were pretextu-
al;

M

(8) record did not support inference of age
discrimination based on the promota-
bility scores of the oldest candidates;
(9) DPS’s arrival at house of special agent
to place him on administrative leave
did not rise to level of outrageous con-

duct, as required for agent’s intention-
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al infliction of emotional distress claim;
and
(10) Governor’s comment did not provide
hasis for agent’s claim for intentional
infliction of emotional distress.
Affirmed in part, reversed in part, and
remanded.

Appel, J., concurred in part and dissented
in part and filed opinion in which Cady,
C.J., and Wiggins, J., joined.

1. Public Employment €434

Civil action provision in whistleblower
statute creates an independent cause of
action in the alternative to administrative
remedies under Administrative Procedure
Act (APA). Towa Code Ann.
§ T0A.28(2,5); Iowa Code Ann. § 17A.1 et
seq.

2. Appeal and Error <3557

Appellate review  district
court’s grant of summary judgment for
correction of errors at law.

courts

3. Appeal and Error ¢=3951

Appellate courts view the summary
judgment record in light most favorable to
the nonmoving party.

4. Judgment &=185(2)

On summary judgment, court must
consider on behalf of the nonmoving party
every legitimate inference that can be rea-
sonably deduced from the record.

5. Judgment €=185(6)

Even if the facts are undisputed, sum-
mary judgment is not proper if reasonable
minds can draw different inferences from
them and thereby reach different conclu-
sions.

6. Appcal and Error €=3557

Appellate court’s review of trial
court’s grant of summary judgment is lim-
ited to whether a genuine issue of material

H
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fact exists and whether the trial court
correctly applied the law.

7. Public Employment ¢=434
States &53

Statute, providing the framework for
discipline and dismissal of peace officers
within Department of Public Safety (DPS),
was not the exclusive means for special
agent in charge at the Department of
Criminal Investigation (DCI) to seek rem-
edy, and instead, he could seek judicial
review of DPS action through civil action
provision in whistleblower statute. Iowa
Code Ann. §§ 70A.28(5), 80.15.

8. Public Employment =434

Because legislature expressly created
civil action section in whistleblower statute
as an independent statutory cause of ac-
tion, a challenge to agency action under
the Administrative Procedure Act (APA) is
not the exclusive means of obtaining judi-
cial review. Iowa Code Ann. § 70A.28(5);
Iowa Code Ann. § 17A.1 et seq.

9. Judgment &181(21)

Material issues of fact as to whether
special agent in charge at Department of
Criminal Investigation (DCI) made disclo-
sures to the proper entities and whether
agent’s disclosures could reasonably evi-
dence a violation of law or abuse of author-
ity precluded grant of summary judgment
to DCI on agent’s whistleblower claim.
Towa Code Ann. § T0A.28(2).

10. Public Employment =286

States e53

Commissioner of Department of Pub-
lic Safety (DPS) qualifies as a law enforce-
ment agency under the whistleblower stat-
ute. Iowa Code Ann. § 70A.28(2); Iowa
Code Ann. § 80.1, 80.2, 80.9.

11. Jury <=13(1)
Generally, there is no right to a jury
trial for cases brought in equity.
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12. Jury &=13(1)

Trial &3(6)

Law issues are for jury, and equity
issues are for the court.

13. Action €=22

To determine if a proceeding is legal
or equitable, courts look to the pleadings,
the relief sought, and nature of the case.

14. Statutes ¢1161

Under the doctrine of last preceding
antecedent, qualifying words and phrases
in statute refer only to the immediately
preceding antecedent, unless a contrary
legislative intent appears.

15. Public Employment €631

The affirmative velief under civil ac-
tion provision of whistleblower statute is
equitable relief; phrase “any other equita-
ble relief” necessarily implies the “affirma-
tive relief” authorized is equitable, for pur-
poses of civil action provision, stating that
person who violates whistleblower statute
is liable to agerieved employee for affirma-
tive relief including reinstatement, with or
without back pay, or any other equitable
relief the court deems appropriate. Iowa
Code Ann. § TOA.28(5)(a).

16. Civil Rights <1003, 1004

Towa Civil Rights Act (ICRA) is a
general proseription against discrimina-
tion, and courts look to the corresponding
federal statutes to help establish the
framework to analyze claims and otherwise
apply ICRA. Iowa Code Ann.
§ 216.6(1)(a).

17. Courts &97(5)

Decisions of federal courts interpret-
ing Title VII are not binding upon state
courts in interpreting similar provisions in
Towa Civil Rights Act (ICRA). Civil
Rights Act of 1964, § 701 et seq., 42
U.S.C.A. § 2000e et seq.; Iowa Code Ann.
§ 216.6(1)(a).

Iowafi’()gj

To warrant submission to jury of his
age discrimination claim under Iowa Civil
Rights Act (ICRA), employee must first
establish he was a victim of age discrimi-
nation, and this may be accomplished by
direct or indirect evidence. Iowa Code
Ann, § 216.6(1)(a).

18. Civil Rights €=1749

19. Civil Rights 1743

Direct evidence shows specific link be-
tween the alleged discriminatory animus
and the challenged decision.

20. Civil Rights e=1744

Under McDonnell Douglas burden-
shifting framework, employee must carry
the initial burden of establishing a prima
facie case of age discrimination under Iowa
Civil Rights Act (ICRA). Iowa Code Ann.
§ 216.6(1)(a).

21. Civil Rights e=1744

Once employee establishes prima facie
case of age discrimination under Iowa Civil
Rights Act (ICRA), burden shifts to em-
ployer to articulate some legitimate, non-
discriminatory reason for its employment
action, and finally, the burden returns to
employee to demonstrate that the prof-
fered reason is a mere pretext for age
discrimination. Iowa  Code  Ann.
§ 216.6(1)(a).

22. Civil Rights e=1744

If employer offers a legitimate nondis-
criminatory reason for adverse employ-
ment action, employee, bringing employ-
ment discrimination claim under Iowa Civil
Rights Act (ICRA), must show the employ-
er’s reason is pretextual and that unlawful
discrimination is the real reason for the
adverse  action. Towa Code Ann.
§ 216.6(1)(a).

s
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23. Civil Rights &=1207

Department of Criminal Investigation
(DCI) articulated legitimate, nondiserimi-
natory reasons for termination of special
agent in charge, who was 55 years old and
had brought age discrimination claim un-
der lowa Civil Rights Act (ICRA), and
these reasons included: agent’s communi-
cating negative and disrespectful messages
about DCI and members of its leadership
team with his subordinate employees;
agent drove state vehicle for nonwork re-
lated purposes and was deceptive about his
work status when questioned; and he vio-
lated multiple DCI departmental rules and
regulations. Towa Code Ann.
§ 216.6(1)(a).

24, Civil Rights &1744

Under Iowa Civil Rights Act (ICRA),
employee retains the ultimate burden of
producing evidence from which reasonable
jury can conclude that employer’s prof-
fered reasons for employee’s termination
are pretextual and that unlawful diserimi-
nation is the real reason for the termi-
nation. Iowa Code Ann. § 216.6(1)(a).

25. Civil Rights 1205, 1744

Employers may make reasonable in-
quiries into employee’s retirement plan,
and such inquiries do not support infer-
ence of age discrimination under Iowa Civ-
il Rights Act (ICRA). lowa Code Ann.
§ 216.6(1)(a).

26. Civil Rights &1744

Supervisor’s isolated remark, making
reference to Department of Criminal In-
vestigation (DCI) special agent in charge
as being in the twilight of his career, and
supervisor’s inquiring as to when agent,
who was 55 years old, was planning to
retire, were insufficient to support infer-
ence of age discrimination under lowa Civ-
il Rights Act (ICRA); agent was approach-
ing, if he had not already attained, the
permissible statutory retirement age for

930 NORTH WESTERN REPORTER, 2d SERIES

Department of Public Safety (DPS) offi-
cers, record revealed reasonableness of su-
pervisor’s remarks as well as the remote-
ness in time, in that remarks occurred five
months prior to adverse employment ac-
tion of which agent complained, and super-
visor’s remarks did not show animus to-
ward age. Towa Code Ann. §§ 97A.6(1)(a),
216.6(1)(a).

27. Civil Rights &=1744

Isolated remarks are not sufficient, on
their own, to show age discrimination in
employment under Iowa Civil Rights Act
(ICRA). Iowa Code Ann. § 216.6(1)(a).

28. Civil Rights ¢=1744

Under Iowa Civil Rights Act (ICRA),
to infer diseriminatory feelings influenced
decision makers, courts look to the rele-
vant time in regard to the adverse employ-
ment action complained of. Iowa Code
Ann. § 216.6(1)(a).

29. Civil Rights 1744

Remarks which are remote in time do
not support a finding of pretext for inten-
tional age discrimination in employment
under Jowa Civil Rights Act (ICRA).
Towa Code Ann. § 216.6(1)(a).

30. Civil Rights &1744

Generally, evidence that a younger
person replaced the plaintiff's position is
insufficient to create a reasonable infer-
ence of age discrimination under Iowa Civ-
il Rights Act (ICRA). Iowa Code Ann.
§ 216.6(1)(a).

31. Civil Rights ¢=1209

Fact that supervisor filled position of
Department of Criminal Investigation
(DCI) special agent in charge, who was 55
years old, with a somewhat younger em-
ployee, who was 45 years old, did not show
that DCT’s reasons for agent’s termination
were pretext for age discrimination under
Iowa Civil Rights Act (ICRA); promotion

93
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of yvounger employee to agent’s position
did not cast doubt on DCI’s contention
that agent was terminated for violating
DCI departmental rules and regulations.
Towa Code Ann. § 216.6(1)(a).

32. Civil Rights ¢=1135

Under Iowa Civil Rights Act (ICRA),
subjective promotion procedures are to be
closely serutinized because of their suscep-
tibility to discriminatory abuse. Iowa
Code Ann. § 216.6(1)(a).

33. Civil Rights &1744

Record did not support inference of
age diserimination based on the promota-
bility scores of the oldest candidates for
purposes of age discrimination claim
brought under Iowa Civil Rights Act
(ICRA) by Department of Criminal Inves-
tigation (DCI) special agent in charge, who
was 55 years old; record did not show that
supervisor made promotional decision
based on age, and older employees, who
received the bottom two promotability
scores, did not believe age had anything to
do with the promotion. Iowa Code Ann.
§ 216.6(1)(a).

34. Damages &=57.21

To succeed on claim for intentional
infliction of emotional distress, plaintiff
must demonstrate four elements: (1) outra-
geous conduct by the defendant; (2) defen-
dant intentionally caused, or recklessly
disregarded the probability of causing,
emotional distress; (3) plaintiff suffered se-
vere or extreme emotional distress; and (4)
defendant’s outrageous conduct was the
actual and proximate cause of the emotion-
al distress.

35. Damages €=57.22

Plaintiff must establish a prima facie
case for the outrageous conduct element of
claim for intentional infliction of emotional
distress.

Towa ﬁ 1g
36. Damages &>208(6)

For emotional distress cases, it is for
the court to determine in the first instance,
as a matter of law, whether the conduct
complained of may reasonably be regarded
as outrageous.

37. Damages ¢=57.22, 57.51

Standard of outrageous conduct, as
required for claim for intentional infliction
of emotional distress, is not easily met,
especially in employment cases.

38. Damages ©=57.22

Generally, outrageous conduct ele-
ment of claim for intentional infliction of
emotional distress is met when recitation
of the facts to an average member of the
community would arouse his resentment
against the actor and lead him to exclaim
“outrageous.”

39. Damages ¢=57.51

Every unkind and inconsiderate act in
the employment context cannot be com-
pensable pursuant to claim for intentional
infliction of emotional distress.

40. Damages €=57.58

Department of Public Safety’s (DPS)
arrival at house of Department of Criminal
Investigation (DCI) special agent in charge
to place him on administrative leave did
not rise to the level of outrageous conduct,
as required for agent’s intentional inflic-
tion of emotional distress claim; it was
typical practice for DPS to place individual
on administrative leave pending fitness-
for-duty evaluation, agent’s supervisor was
concerned for his own safety, as well as
agent’s personal safety, and it was deter-
mined that most appropriate action was
administrative leave pending fitness-for-
duty evaluation.

41. Damages &=57.58

In response to press question about
relationship between employment issues of

M
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Department of Criminal Investigation
(DCI) special agent in charge and any
morale issues at Department of Public
Safety (DPS), Governor's comment at
press conference, stating that DPS felt for
the morale and for safety and well-being of
DPS that termination of agent was neces-
sary, was not substantial evidence of con-
duect so extreme in degree, as to go beyond
all possible bounds of decency, and to be
regarded as atrocious, and utterly intoler-
able in a civilized community, and thus,
Governor's comment did not provide basis
for agent’s claim for intentional infliction
of emotional distress.

42. Damages €=57.58

Conduct that Department of Criminal
Investigation (DCI) special agent in charge
endured was not comparable to unremit-
ting psychological warfare over a substan-
tial period of time so as to constitute out-
rageous conduct, as required for agent’s
claim for intentional infliction of emotional
distress; jury could find certain aspects of
employer’s actions as petty, wrong, or even
malicious, but this would not lead an aver-
age member of the community to arouse
resentment against employer and to ex-
claim “outrageous.”

Appeal from the Towa District Couxrt for
Polk County, David May, Judge.

Plaintiff appeals summary judgment dis-
missing all claims in an employment case.
AFFIRMED IN PART, REVERSED IN
PART, AND REMANDED.

Thomas J. Duff and Elizabeth Flans-
burg of Duff Law Firm, P.L.C., West Des
Moines, and Roxanne Barton Conlin of
Roxunne Conlin & Associates, P.C., Des
Moines, for appellant.

Thomas J. Miller, Attorney General, and
Jeffrey C. Peterzalek and William Pear-
son, Assistant Attorneys General, for ap-
pellees.
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CHRISTENSEN, Justice.

Plaintiff seeks review of a district court
order granting summary judgment to the
defendants on all claims in an employment
case. On appeal, plaintiff raises three is-
sues. He argues the district court erred
when it determined judicial review follow-
ing the administrative process was the ex-
clusive means to seek redress for alleged
retaliation against a whistleblower. Next,
he argues the district court erred by deny-
ing his age discrimination claim. Lastly,
the plaintiff challenges the district court’s
finding of no “outrageous” conduct suffi-
cient to support his tort of intentional in-
fliction of emotional distress.

{11 We must first decide whether
plaintiff’s direct civil action under Iowa
Code section 70A.28(5) (2014), the whistle-
blower statute, is precluded by the avail-
ability of an administrative remedy. Rely-
ing on this court’s decision in Walsh .
Wahlert, 913 N.W.2d 517 (2018), we con-
clude section 70A.28(5) expressly creates
an independent cause of action in the alter-
native to administrative remedies under
Towa Code chapter 17A. Therefore, we re-
verse summary judgment as to that issue.
For plaintiff’s claim of age discrimination
under the Iowa Civil Rights Act, we affirm
the district court’s determination that
plaintiff failed to present sufficient evi-
dence from which a reasonable jury could
infer age discrimination was the real rea-
son for his termination. We also affirm
summary judgment on plaintiff’s intention-
al infliction of emotional distress claim.
None of the defendants’ conduct was suffi-
ciently egregious to satisfy the “outra-
geousness” prong.

I. Background Facts and Proceed-
ings.

In 1988, Larry Hedlund began a career
with the Iowa Department of Public Safety
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(DPS) as a trooper in the Iowa State Pa-
trol. In 1989, he became a special agent for
the Towa Department of Criminal Investi-
gation (DCT), and in 2010, was promoted to
special agent in charge (SAC).

In October 2012, Brian London became
commissioner of DPS. London then ap-
pointed Assistant Director Charis Paulson
as the director of DCI. In January 2013,
SAC Gerard Meyers was promoted to as-
sistant director for field operations of DCI
and hecame Hedlund’s direct supervisor.
About a month later, Hedlund composed
and cireulated an email critical of Meyers.
Members of DCI, including Hedlund’s sub-
ordinate agents, received the email. The
following day, Meyers set up a meeting
with Hedlund to discuss, among other
things, the email. During that meeting,
Hedlund was not disciplined although
Meyers advised him to stop circulating
critical emails. Meyers also told Hedlund
he did not want to have issues with him
since he was in the “twilight of his career.”
However, Hedlund continued sending
emails eritical of upper management within
DPS and DCI.

On April 17, 2013, Hedlund filed a com-
plaint with the Professional Standards Bu-
reau (PSB) against Paulson. The com-
plaint alleged that on August 28, 2012,
Paulson distributed an email to members
of DPS in violation of department policy.
Hedlund also alleged Paulson condoned
the persistent misuse of physical fitness
incentive days. Similarly, on May 29, 2013,
Hedlund filed a complaint with PSB
against Meyers. The complaint alleged
Meyers condoned the misuse of physical
fitness incentive days and encouraged per-
sonnel to ignore parking citations.

1. Ilcdlund only claimed one hour of vacation
on April 26.

Towa [‘7 13]

On April 18, 2013, Paulson, Meyers, and
the SACs held a conference call to discuss
strategic planning regarding the Field Op-
erations Bureau of DCI. Paulson indicated
“Hedlund became extremely angry, yelled
at [him] and spoke in an unprofessional
and insubordinate manner.” The strategic
planning was again discussed during an in-
person meeting on April 23, 2013. The
SACs expressed resistance to the proposed
reduction of zones and agents. The issue of
agent burn-out and suicide arose. Hedlund
agreed with the stress-related issues and
mentioned a past colleague committed sui-
cide. Paulson reported Hedlund mentioned
suicide four times. On April 25, Hedlund
sent another email to his subordinates erit-
ical of DPS management.

Hedlund requested and received approv-
al for vacation on April 26 to attend his
niece’s art show in Cedar Rapids. The
evening before, he drove his state vehicle
from Fort Dodge to Cedar Rapids where
he spent the night. The next morning,
Hedlund contacted Wade Kisner, a retired
DCI agent, to discuss cold cases, and they
met for a few hours. That same day, Paul-
son filed a complaint with PSB against
Hedlund. Paulson claimed Hedlund had
been disrespectful and insubordinate dur-
ing the April 18 conference call. Unaware
of Hedlund’s approved vacation day, Paul-
son attempted to contact Hedlund on April
26. Paulson called and texted Hedlund nu-
merous times. Paulson indicated this was
an attempt to set up a meeting regarding
Hedlund’s conduct. When asked if he was
working, Hedlund responded “yes and
no.”! Paulson rescheduled the meeting to
Monday April 292 because of Hedlund’s
approved vacation day.

2. Paulson contacted Hedlund on the morning
of April 29 to reschedule their meeting. The
record does not indicate whether the resched-
uled meeting occurred.

9
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Hedlund departed from Cedar Rapids
on the afternoon of April 26. On his way to
Fort Dodge, he spotted a black SUV doing
a “hard ninety.” Hedlund contacted the
Towa State Patrol. Trooper Matt Eimers
intercepted the speeding SUV but deter-
mined it was an official state vehicle under
the operation of another Iowa State Patrol
trooper for the purpose of transporting the
Governor of Iowa. The SUV was not
stopped and no citation was issued.

On April 29, Hedlund sent Paulson a
lengthy email regarding Meyers’s inability
to perform his job. A half-hour later, Hed-
lund sent another email to Paulson and
Meyers designated “a complaint against
myself.” This email detailed the Governor’s
SUV incident. Hedlund summarized his
failure to issue a citation to a speeding
vehicle.

I take full responsibility for the incident
being initiated and as such will accept
the responsibility of ensuring that the
appropriate actions are taken to address
this incident. As the ranking sworn
peace officer involved in this incident
and as a Supervisor with the Depart-
ment of Public Safety, I should have
insisted that the vehicle be stopped.

That same evening, Hedlund sent a third
email to Paulson, Meyers, and his subor-
dinates. The email indicated Hedlund
needed personal time for the remainder of
the day as well as April 30. In response,
Meyers noted Hedlund was not on ap-
proved leave status. On April 30, Hedlund
sent Paulson and Meyers an email that
explained his leave request was a sick day.
Hedlund’s email stated, “I consider it a
sick day due to the stress that I am experi-
encing over the issues currently going on
in the DCI/DPS.” Hedlund subsequently

3, Iledlund continued to receive full salary
and benefits until the conclusion of the ap-
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provided a doctor’s letter excusing him
from work April 30 through May 6.

On May 1, Hedlund was placed on ad-
ministrative leave with pay and provided a
notice of investigation. The notice alleged
Hedlund engaged in various acts of mis-
conduct during the previous month. That
day, the PSB notice of investigation was
delivered to Hedlund’s home by Meyers,
Assistant Director of Field Operations
David Jobes, and Sergeant Wes Niles.
Hedlund was relieved of his state-issued
phone, car keys, service weapon, and vari-
ous other items. On May 14, Hedlund was
ordered to attend a fitness-for-duty evalua-
tion. Hedlund was declared fit for duty at
that time.

PSB investigators interviewed Hedlund
on June 19. On July 17, PSB issued a 500-
page report of its investigation. It found
Hedlund engaged in multiple acts of insub-
ordination. That same day, Paulson termi-
nated Hedlund. The termination alleged
Hedlund engaged in unbecoming or pro-
hibited conduct, violated the courteous be-
havior rule, and improperly used state
property. The termination also included a
notice of right to appeal in accordance with
Towa Code section 80.15.%

On July 18, Governor Branstad held a
press conference. Governor Branstad ad-
dressed several matters, including Hed-
lund’s termination. In response to a press
question about the relationship between
Hedlund’s employment issues and any
“morale issues” at DPS, Governor Bran-
stad stated, “They [DPS] felt for the mo-
rale and for the safety and well-being of
the Department, this was action that was
necessary.” When asked if the termination
was required, Governor Branstad respond-
ed he believed the action was “a fair and
just decision.”

peal. See lowa Code § 80.15.
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On August 8, Hedlund filed a petition in
district court and alleged wrongful dis-
charge in violation of public policy and
violation of Iowa Code chapter 70A.* On
August 13, Hedlund filed an appeal with
the Employment Appeal Board (EAB)
pursuant to Iowa Code section 80.15. On
January 16, 2014, Hedlund voluntarily dis-
missed his EAB appeal prior to the eviden-
tiary hearing. EAB granted the dismissal
on January 22. Pursuant to this dismissal,
DPS notified Hedlund his termination
would be effective January 30.

On Jamuary 23, Hedlund filed a com-
plaint with the Towa Civil Rights Commis-
sion. Hedlund indicated he was discrimi-
nated against based on his age. Hedlund
indicated he suffered two adverse ac-
tions—“disciplined/suspended” and “termi-
nated.” He did not claim he had been
“forced to quit/retire” or “harass(ed].” The
complaint named DPS and Meyers as the
actors.

On January 29, one day before his ter-
mination would have become effective,
Hedlund filed an application with the
Peace Officers’ Retirement System
(PORS) for retirement benefits. The PORS
Board approved Hedlund’s application ef-
fective February 17. By retiring, Hedlund
preserved $94,000 worth of his sick leave
balance.

Defendants filed a motion to dismiss
Hedlund’s district court claims. The dis-
triet court granted the motion with regard
to Hedlund’s claim of wrongful discharge
in violation of public policy. Hedlund filed
a motion to amend the district court’s dis-
missal ruling. The district court denied his
motion to amend. Hedlund then filed an
application for interlocutory review with
this court. On February 26, 2016, we dis-
missed his appeal. Hedlund v. State, 875

4. lledlund subsequently amended his petition
to include the claims of intentional infliction
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N.W.2d 720 (Iowa 2016). On October 5,
2017, defendants filed a motion for sum-
mary judgment on all remaining claims.
The district court granted the motion and
dismissed Hedlund’s entire case. Hedlund
appealed the district court’s ruling; we re-
tained the appeal.

II. Standard of Review.

[2-6] We review a district court’s
grant of summary judgment for correction
of errors at law. Linn v. Montgomery, 903
N.W.2d 337, 342 (lowa 2017). Summary
judgment is appropriate only when the
record shows no genuine issues of material
fact and the moving party is entitled to
judgment as a matter of law. Iowa R. Civ.
P. 1.981(3). We view the summary judg-
ment record in a light most favorable to
the nonmoving party. Phillips v. Covenant
Clinic, 625 N.W.2d 714, 717 (Towa 2001)
(en banc). “The court must also consider
on behalf of the nonmoving party every
legitimate inference that can be reasonably
deduced from the record.” Id. at 717-18.
“Even if the facts are undisputed, sum-
mary judgment is not proper if reasonable
minds could draw different inferences from
them and thereby reach different conclu-
sions.” Banwart v. 50th St. Sports, L.L.C.,
910 N.W.2d 540, 54445 (Towa 2018) (quot-
ing Clinkscales v. Nelson Sec., Inc., 697
N.W.2d 836, 841 (Towa 2005) (per curiam)).
Therefore, our review is “limited to wheth-
er a genuine issue of material fact exists
and whether the district court correctly
applied the law.” Pillsbury Co. v. Wells
Dairy, Inc., 752 N.W.2d 430, 434 (Towa
2008).

I11.

Hedlund raises three issues. First, Hed-
lund argues the district court erred in

Analysis.

of emotional distress and age discrimination.
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granting summary judgment on his section
70A.28 whistleblower claim. Second, Hed-
lund claims the distriet court erred in de-
nying his age discrimination claim. Lastly,
Hedlund contends the district court erred
in granting summary judgment on the out-
rageousness prong of his claim for inten-
tional infliction of emotional distress.

A. Whistleblower.

1. Civil action. The issue before us con-
cerns the availability of remedies under
two distinet Iowa Code provisions. lowa
Code section 7T0A.28 % and Iowa Code sec-
tion 80.15 each address adverse employ-
ment action against state employees. Hed-
lund seeks the remedy of section T0A.28,
commonly known as Iowa’s whistleblower
statute. See Towa Code § 70A.28. We must
decide whether Hedlund’s direct civil ac-
tion is precluded by the availability of sec-
tion 80.15.

Last term this court decided Walsh, 913
N.W.2d 517. We addressed the statutory
framework of Towa’s whistleblower statute
and parsed the “151-word linguistic jun-
gle” to reveal the relevant portion,

A person shall not discharge an employ-

ee ... as a reprisal ... for a disclosure

of any information by that employee to a

member or employee of the general as-

sembly ... or a disclosure of informa-

tion to any other public official or law

enforcement agency if the employee rea-

sonably believes the information evi-

dences a violation of law or rule ....
Walsh, 913 N.W.2d at 521 (quoting Iowa
Code § T0A.28(2)). Walsh—and now Hed-
lund—velied on language in the whistle-
blower statute allowing the provisions of
section T0A.28(2) to “be enforced through
a civil action.” Id. at 521, 524 (quoting
TIowa Code § T0A.28(5)).

5. Amended in 2019, Iowa Code section
70A.28(5)(«) now includes “civil damages in
an amounl not to exceed three times the an-
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A potential alternative to section
T0A.28(5)'s civil action is found in Iowa
Code section 80.15. It provides the statuto-
ry framework for discipline and dismissal
of peace officers within DPS. The relevant
portion states,

After the twelve months’ service, a
peace officer of the department ... is
not subject to dismissal, suspension, dis-
ciplinary demotion, or other disciplinary
action resulting in the loss of pay unless
charges have been filed with the depart-
ment of inspections and appeals and a
hearing held by the employment appeal
board ... if requested by the peace
officer, at which the peace office has an
opportunity to present a defense to the
charges. The decision of the appeal
board is final, subject to the right of
judicial review in accordance with the
terms of the Iowa administrative proce-
dure Act, chapter 17A.

Iowa Code § 80.15. Hedlund fits squarely
within this definition. It is the defendants’
position that section 80.15, and therefore
the administrative remedy under chapter
174, is the exclusive means to seek judicial
review, We disagree. Our holding in Walsh
is controlling. See Walsh, 913 N.W.2d at
525.

[7,8] Section 80.15 is not the exclusive
means for Hedlund to seek remedy. Iowa
Code section T0A.28(5) “expressly creates
an independent cause of action in the alter-
native to administrative remedies under
Towa Code chapter 17A.” Id. We have
previously emphasized “section 70A.28 es-
tablished ‘a public policy against retaliato-
ry discharge of public employees and con-
siders the violation of the policy to be a
public harm.” Id. at 524 (quoting Wor-
thington v. Kenkel, 684 N.W.2d 228, 231,

nual wages and benefits received by the ag-
grieved employee prior to the violation of
subsection 2.”
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233 (Towa 2004) (allowing section 80.15 em-
ployee to seek injunctive relief under sec-
tion 70A.28(5)(b))). Because the legislature
expressly created section 70A.28(5) as an
independent statutory cause of action, a
challenge to agency action under the ad-
ministrative procedure act is not the exclu-
sive means of obtaining judicial review. See
id. at 525. Hedlund may seek judicial re-
view of DPS action through T70A.28(5)'s
civil action. “To hold otherwise would elim-
inate a choice of remedies that the legisla-
ture expressly created.” Id. The district
court erred in granting summary judg-
ment against Hedlund’s 70A.28 claim.

[91 2. Conduct covered by section
70A.28. The district cowrt granted defen-
dants’ summary judgment before reaching
the merits of Hedlund’s section 70A.28
whistleblower claim. It is defendants’ posi-
tion summary judgment remains appropri-
ate because Hedlund did not satisfy the
statutory requirements of his claim. To
engender the whistleblower’s statutory
remedy, Hedlund must disclose informa-
tion to a “public official or law enforcement
agency” and reasonably believe “the infor-
mation evidences a violation of law or rule,
mismanagement, a gross abuse of funds,
an abuse of authority, or a substantial and
specific danger to public health or safety.”
Towa Code § 7T0A.28(2). Hedlund asserts
reasonable minds could draw different in-
ferences and reach different conclusions
with respect to whom the disclosures of
information were made and whether the
information evidences a type of wrongdo-
ing. When viewing the evidence in the light
most favorable to Hedlund and drawing all
legitimate inferences therefrom, we agree
summary judgment is not appropriate.

[10]1 The parties do not dispute Hed-
lund made three separate disclosures. The
first two disclosures were complaints Hed-
lund filed with PSB. The third disclosure
was Hedlund’s April 29 email to Paulson
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and Meyers. Defendants articulate such
disclosures were not made to a qualifying
public official or law enforcement agency.
Hedlund indicates that PSB, as part of
DPS, is a proper law enforcement agency,
and that the April 29 email to Paulson and
Meyers was directed to London, the com-
missioner of DPS. At minimum, we deter-
mine the commissioner of DPS qualifies as
a law enforcement agency under the whis-
tleblower statute. See Iowa Code §§ 80.1,
2, .9 (creating DPS and establishing “[i]t
shall be the duty of the department to
prevent crime, to detect and apprehend
criminals, and to enforce such other laws
as are hereinafter specified”). Therefore,
Hedlund has shown reasonable minds
could differ as to whether he made disclo-
sures to the proper entities.

Defendants also contend that Hedlund is
nothing more than a “chronic complainer”
and that his disclosures are not whistle-
blowing. See Blackburn v. United Parcel
Serv. Inc., 3 F. Supp. 2d 504, 517 (D.N.J.
1998). But when affording Hedlund every
legitimate inference, summary judgment is
improper as to whether the information
evidences a type of wrongdoing. Hedlund’s
PSB complaints concerned, among other
things, his supervisors’ condoned misuse of
agent time off and the encouragement to
ignore lawfully issued parking citations.
Further, Hedlund’s April 29 email recount-
ed “the [well-known] dangers of traveling
at a high rate of speed” and how the
speeding state vehicle “can quickly put
others at risk.” This information is not
some trivial matter or a subjective dis-
agreement with the actions of a supervisor;
the disclosures could reasonably evidence
“a violation of law or rule, mismanage-
ment, a gross abuse of funds, an abuse of
authority, or a substantial and specific
danger to public health or safety.” Iowa
Code § TOA.28(2); see also Fraternal Or-
der of Police, Lodge 1 v. City of Camden,
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842 F.3d 231, 241 (38d Cir. 2016) (disagree-
ing with defendant’s view that police offi-
cers were ‘“chronic complainers” and
“squeaky wheels”). Hedlund has again
demonstrated reasonable minds could
reach different conclusions on whether his
disclosure of information evidences the
statutory requirements of Iowa Code sec-
tion 7T0A.28(2).

3. Recovery under section 70A.28. Upon
remand, Hedlund asserts he is entitled to a
jury trial and damages for emotional dis-
tress. Although the district court did not
reach the stated issues, the parties exten-
sively addressed each issue during the
summary judgment proceeding. We ad-
dress the issues in tandem.

[11-15] Generally, there is no right to
a jury trial for cases brought in equity.
Weltzin v. Nail, 618 N.W.2d 293, 296 (Iowa
2000) (en bane). “[L]aw issues are for the
jury and equity issues are for the court.”
Westco Agronomy Co. v. Wollesen, 909
N.W.2d 212, 225 (Iowa 2017). To determine
a proceeding as legal or equitable, we look
to the pleadings, relief sought, and nature
of the case. Carstens v. Cent. Nat'l Bank &
T+. Co. of Des Moines, 461 N.W.2d 331,
333 (Iowa 1990) (“The fact that an action
seeks monetary relief does not necessarily
define the action as one at law.”). Hed-
Iund’s petition seeks relief pursuant to
subsection 5(a) of the whistleblower stat-
ute. This states,
A person who violates subsection 2 is
liable to an aggrieved employee for affir-
mative relief including reinstatement,
with or without back pay, or any other
equitable velief the court deems appro-
priate, including attorney fees and costs.
Iowa Code § 70A.28(5)(a) (emphasis add-
ed). “Under the doctrine of last preceding
antecedent, qualifying words and phrases
refer only to the immediately preceding
antecedent, unless a contrary legislative
intent appears.” lowa Comprehensive Pe-
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trolewm Underground Storage Tank Fund
Bd. v. Shell Oil Co., 606 N.W.2d 376, 380
(Towa 2000) (en banc). When we look to the
language of section 7T0A.28(5)(a), “any oth-
er equitable relief” necessarily implies the
“affirmative relief” authorized is equitable.
Towa Code § T0A.28(5)(a); see Fjords N.,
Inc. v. Hahn, 710 NW.2d 731, 737-38
(Towa 2006). We also look to the intent of
our legislature. Fjords, 710 N.-W.2d at 738.
We note relief under the Iowa Civil Rights
Act provides for actual damages. See Iowa
Code § 216.15(9)(@)(8) (“Payment to the
complainant of damages for an injury
caused by the discriminatory or unfair
practice which damages shall include but
are not limited to actual damages, court
costs and reasonable attorney fees.”). If
the legislature intended to permit actual
damages under the relief of section
7T0A.28(5)(a), it would have so provided.
See Shwmate v. Drake Univ., 846 N.W.2d
503, 516 (Iowa 2014) (holding that the leg-
islature’s “express inclusion” of recovery
rights in one provision but not another
indicates the omission was intentional).
Therefore, the affirmative relief under sec-
tion 70A.28(5)(a) is equitable relief.

B. Age Discrimination. At the sum-
mary judgment stage, the district court
determined Hedlund did not present suffi-
cient evidence “from which a reasonable
jury could infer that age must have actual-
ly played a role in the employer’s decision
making process and had a determinative
influence on the outcome.” Hedlund both
challenges the district court’s use of the
McDonnell Douglas analytical framework
at the summary judgment stage and as-
serts genuine issues of fact exist that he
was a victim of age discrimination.

[16,17] Hedlund charges age discrimi-
nation in violation of his rights under chap-
ter 216 of the Iowa Civil Rights Act
(ICRA). The ICRA states, in pertinent
part,
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It shall be an unfair or discriminatory
practice for any [plerson to
discharge any employee, or to otherwise
diseriminate in employment against any
. employee because of ... age ...,
unless based upon the nature of the
occupation.
Towa Code § 216.6(1)(e). This is a general
proscription against discrimination and we
“look[ ] to the corresponding federal stat-
utes to help establish the framework to
analyze claims and otherwise apply our
statute.” Casey’s Gen. Storves, Inc. v
Blackford, 661 N.W.2d 515, 519 (Iowa
2003). Similarly, in DeBoom v. Raining
Rose, Inc., we acknowledged, “Because the
Iowa Civil Rights Act was modeled after
Title VII of the United States Civil Rights
Act, we turn to federal law for guidance in
evaluating the Iowa Civil Rights Act.”® 772
N.Ww.2d 1, 10 (Towa 2009).

[18,19] To warrant submission of his
age discrimination claim to the jury, Hed-
lund must first establish he was a vietim of
age discrimination. See Vaughan v. Must,
Inc., 542 N.W.2d 533, 538 (Iowa 1996).
This may be accomplished by direct or
indirect evidence. King v. United States,
553 F.3d 1156, 1160 (8th Cir. 2009) (“A
plaintiff may establish her claim of inten-
tional age discrimination through either
direct evidence or indirect evidence.”).
Hedlund has offered no direct evidence of
diseriminatory intent;” therefore, he must
rely on indirect evidence of discriminatory
motive. See Smidt v. Porter, 695 N.W.2d 9,

6. Although we have consistently applied fed-
cral guidance when interpreting the ICRA,
“the decisions of federal courts interpreting
Title VII arc not binding upon us in intcrpret-
ing similar provisions in the ICRA."” Estate of
Harris v. Papa John's Pizza, 679 N.W.2d 673,
678 (Iowa 2004).

7. Direcl evidence “show[s] a specilic link be-
tween the alleged discriminatory animus and
the challenged decision.” Griffith v. City of
Des Moines, 387 F.3d 733, 736 (8th Cir. 2004)
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14 (Iowa 2005) (invoking the McDonnell
Douglas framework at summary judgment
when plaintiff offered no direct evidence of
discriminatory intent under the ICRA);
Landals v. George A. Rolfes Co., 454
N.w.2d 891, 893 (Iowa 1990) (“The
McDonnell Douglas framework cannot be
applied where the plaintiff uses the direct
method of proof of discrimination.”).

The parties disagree as to the appropri-
ate analytical framework the district court
should employ at the summary judgment
stage. Hedlund asserts the McDonnell
Douglas burden-shifting framework should
be abandoned for summary judgment pur-
poses. Defendants contend McDonnell
Douglas remains the appropriate analyt-
ical framework at summary judgment. See,
e.9., McQuistion v. City of Clinton, 872
N.W.2d 817, 828-29 (lowa 2015) (applying
the McDonnell Douglas framework at
summary judgment when indirect evidence
is used to infer discrimination under the
ICRA); Jones w». Univ. of Iowa, 836
N.W.2d 127, 14748 (Iowa 2013) (affirming
grant of summary judgment under the
MeDonnell Douglas framework for race
and gender discrimination claim under Ti-
tle VII); Smidt, 695 N.W.2d at 14 (invok-
ing McDonnell Douglas framework be-
cause plaintiff offered no direct evidence of
discriminatory intent).? We do not need to
decide this issue because, either way, we
conclude that Hedlund has failed to raise a
genuine issue of material fact.

(quoting Thoras v. First Nat'l Bank of Wynne,
111 F.3d 64, 66 (8th Cir. 1997)).

8. In Hawkins v. Grinnell Reg’l Med. Ctr., 929
N.W.2d 261, 272 (lowa 2019), where an age
discrimination case wenl Lo trial, we held that
“we no longer rely on the McDonnell Douglas
burden-shifting analysis and determin[ing]-
factor standard when instructing the jury.”
We did not disturb our prior law as it applies
Lo summary judgment.
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[20-22] Under the familiar McDonnell
Douglas burden-shifting framework, Hed-
lund must earry the initial burden of estab-
lishing a prima facie case of age discrimi-
nation. McDonnell Douglas Corp. v
Green, 411 U.S. 792, 802, 93 S. Ct. 1817,
1824, 36 L.Ed.2d 668 (1973). “The burden
then must shift to the employer to articu-
late some legitimate, nondiscriminatory
reason” for its employment action. Id. Fi-
nally, the burden returns to Hedlund to
“demonstrate that the proffered reason is
a mere pretext for age discrimination.”
Rideout v. JBS USA, LLC, 716 F.3d 1079,
1083 (8th Cir. 2013). In other words, “[ilf
the employer offers a legitimate nondis-
criminatory reason, the plaintiff must show
the employer's reason was pretextual and
that unlawful discrimination was the real
reason for the termination.” Deboom, 772
N.W.2d at 6-7 (quoting Smidt, 695 N.W.2d
at 15); see Iowa Code § 216.6(1)(a) (It is
discriminatory practice for any person “to
discharge any employee ... because of the
age.” (Emphasis added.)); see also Reeves
1. Sanderson Phumbing Prods., Inc., 530
U.S. 133, 141, 120 8. Ct. 2097, 2105, 147
L.Ed.2d 105 (2000) (“That is, the plaintiff’s
age must have ‘actually played a role in
[the employer’s decisionmaking] process
and had a determinative influence on the
outcome.’” (alterations in original) (quot-
ing Hazen Paper Co. v. Biggins, 507 U.S.
604, 610, 113 S. Ct. 1701, 1706, 123
L.Ed.2d 338 (1993))).

[23,24] Under McDonnell Douglas,
we can assume that Hedlund made out a
prima facie case. Regardless, defendants
have produced legitimate nondiseriminato-
ry vreasons for Hedlund's termination.
Hedlund communicated “negative and dis-
respectful messages” about DCI and mem-
bers of its leadership team with his subor-
dinate employees. Further, Hedlund drove

9. We note the nolice ol termination indicates
Hedlund engaged in unbecoming or prohibit-
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a state vehicle to Cedar Rapids for non-
work related purposes and was deceptive
about his work status when questioned.
Simply put, defendants contend Hedlund
was served notice of his termination after
he violated multiple DCI departmental
rules and regulations. These are legiti-
mate, nondiscriminatory reasons for defen-
dants’ actions. Hedlund now retains the
ultimate burden of producing evidence
from which a reasonable jury could con-
clude the defendants’ proffered reasons
were pretextual “and that unlawful dis-
crimination was the real reason for the
termination.” Swmidt, 695 N.W.2d at 15.

[25,26] To rebut the legitimate nondis-
criminatory reasons, Hedlund relies on re-
marks made by Meyers. Hedlund first con-
tends Meyers in a February 2013 meeting
with Hedlund made reference to Hedlund
being in the “twilight of his career.” Hed-
lund next contends that Meyers later in-
quired in a conference call in February
2013 as to when Hedlund and other SAC
were planning to retire. The district court
concluded such remarks were insufficient
to support an inference of age discrimina-
tion, and we agree. Employers may make
reasonable inquiries into an employee’s re-
tirement plan. See Cox v. Dubuque Bank
& Tr. Co., 163 F.3d 492, 497 (8th Cir. 1998)
(“[MJany courts have recognized that an
employer may make reasonable inquiries
into the retirement plans of its employ-
ees.”); Moore v. Eli Lilly & Co., 990 F.2d
812, 818 (bth Cir. 1993) (A new supervisor
may make “reasonable inquiries about the
ages of the members of his work foree and
their known plans for the future—facts on
which to gauge the anticipated longevity of
his erew.”); Colosi v. Electri-Flex Co., 965
F.2d 500, 502 (7th Cir. 1992) (“[A] compa-
ny has a legitimate interest in learning its

ed conduct, violated the courteous behavior
rule, and improperly used state property.
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employees’ plans for the future, and it
would be absurd to deter such inquiries by
treating them as evidence of unlawful con-
duct.”). In fact, Hedlund was approaching,
if he had not already attained, the permis-
sible statutory retirement age for DPS
officers. See Towa Code § 97A.6(1)(a) (au-
thorizing retirement with full benefits at
fifty-five years of age and twenty-two
years of service). At this point, a DPS
officer—having dedicated the better part
of his or her career to the state’s vital
public safety mission—may have incentive
to retire from DPS and potentially pursue
alternative employment.

[27-29]1 Moreover, isolated remarks,
such as “twilight of his career,” are not
sufficient on their own to show age dis-
crimination. Forman v. Small, 271 F.3d
285, 293-94 (D.C. Cir. 2001) (remarks re-
ferring to plaintiff as “over the hill” and in
the *“twilight of his career” insufficient to
rebut defendant’s nondiscriminatory rea-
son for denying plaintiff a promotion). To
infer such diseriminatory feelings influ-
enced decision makers, we look to “the
relevant time in regard to the adverse
employment action complained of.” Id.; see
Hunt v. City of Markhame, 219 F.3d 649,
652 (7th Cir. 2000) (It is possible to infer
decision makers were inflnenced by dis-
crininatory feelings “when the decision
makers themselves, or those who provide
input into the decision, express such feel-
ings (1) around the time of, and (2) in
reference to, the adverse employment ac-
tion complained of.”). The remarks alone
do not infer that the decision to terminate
Hedlund was influenced by discriminatory
feelings. The record reveals the reason-
ableness of Meyers's remarks as well as
the remoteness in time. These remarks
occurred five months prior to the adverse
employment action of which Hedlund com-
plains. Hedlund testified in his deposition
as follows:

)
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Q. We've talked a little bit about that
meeting, I believe, but in the course of
that meeting, you indicate that “AD
Meyers stated two or three times during
the course of that meeting that Hedlund
was in the, quote, twilight of his career,
end quote.” A. He made reference to me
being in the twilight of my career, yes.

Q. Can you put that in context? What
were you folks discussing when he made
those comments? A. My recollection is
he made a comment along the lines of he
didn’t want to have issues with me be-
cause I was in the twilight of my career.
That’s the best context I can recall it in.

Q. Other than that meeting on Febru-
ary 15, 2013, did Gerard Meyers use
those words “twilight of your career” in
any other conversations? A. No, not that
I recall.

Q. Has Charis Paulson ever used such
terms as “twilight of your career” in any
conversation she’s had with you? A. No.

Meyers similarly explained in his deposi-
tion:

Q. On the meeting that you had on
February 15, 2013 ... did you make the
comment, to Hedlund that he was in the
twilight of his career? A. Yes, I did.

Q. Did you make that comment to him
more than once? A. I believe it was just
once.

Q. Did you make any—did you ever
discuss with Hedlund when he was going
to retire? A. Yes. I believe when I men-
tioned the twilight of his career, I was
referring to his longevity and the ability
that he had to rather than work cases,
mentor personnel within his assigned re-
gion.

As for the retirement question that
you asked, it’s my recollection that at
some point during this departmental
strategic planning effort ... each bu-
reau AD was directed to inquire with
any personnel of senior status to deter-

JOH



EY22] Towa

mine what their plans may be since we

have a very young division and we were

struggling to maintain the necessary in-

stitutional knowledge and experience.
Remarks of this kind “are remote in time
and do not support a finding of pretext for
intentional age discrimination.” See Walton
v. McDonnell Douglas Corp., 167 F.3d 423,
427-28 (8th Cir. 1999) (affirming summary
judgment because plaintiff failed to pres-
ent sufficient evidence of pretext under
MecDonnell Douglas with remarks that oc-
curred two years earlier). Taken in a light
most favorable to Hedlund, Meyers's re-
marks ocemrred five months prior to Hed-
lund’s notice of termination and are insuffi-
cient to establish pretext of age animus.
See Ortiz-Rivera v. Astra Zeneca LP, 363
F. App'x 45, 48 (1st Cir. 2010) (“[M]ere
generalized ‘stray remarks’ ... normally
arce not probative of pretext absent some
discernable evidentiary basis for assessing
their temporal and contextual relevance.”
(quoting Straughn v. Delta Air Lines, Inc.,
250 F.3d 23, 36 (1st Cir. 2001))).

130,311 Hedlund also attempts to show
defendants’ asserted reasons for his termi-
nation were pretextual by demonstrating
Meyers filled Hedlund’s position with a
somewhat younger employee. Michael
Kraptl, a forty-five year old with twenty-
five years of law enforcement experience,
was promoted into Hedlund’'s position;
Hedlund was fifty-five years old with twen-
ty-five years of law enforcement experi-
ence at the time of his termination. Hed-
lund cites Landals for the proposition that
a sufficient inference of discrimination may
be drawn when a plaintiff’s position is

10. In Landals, the plaintilf was required to
undergo a physical examination or face dis-
charge after he complained of chest pains, the
company president specifically ordered plain-
Lll's lay olf a month prior, and plaintifl was
terminaled without any reason. 454 N.W.2d
at 895. Furthermore, the fifty-two-year-old
plainti(l, who had been with the company for
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eliminated and a younger employee as-
sumes those responsibilities. 454 N.W.2d
at 895. But Landals is an example of spe-
cific circumstances allowing for an infer-
ence of age diserimination.! Generally, evi-
dence that a younger person replaced the
plaintiff’s position is insufficient to create a
reasonable inference of age discrimination.
See Tusing v. Des Moines Indep. Cmty.
Sch. Dist., 639 F.3d 507, 520 (8th Cir.
2011) (“This fact, in isolation, is insufficient
to create a reasonable inference of age
discrimination.”); Carraher v. Target
Corp., 503 F.3d 714, 719 (8th Cir. 2007)
(“Although [plaintiff] was replaced by
someone substantially younger than him,
in this case 28 years younger, we have
previously held that this fact ... possesses
‘insufficient probative value to persuade a
reasonable jury that [plaintiff] was dis-
criminated against.’” (quoting Nelson v.
J.C. Penney Co., 75 F.3d 343, 346 (8th Cir.
1996))). Hedlund does not provide suffi-
cient evidence, beyond indicating an em-
ployee, younger by ten years, filled his
position, to support that defendants’ prof-
fered reasons were mere pretext. The pro-
motion of Krapfl does not cast doubt on
defendant’s contention that Hedlund was
terminated for violating DCI departmental
rules and regulations. Cf Waldron v. SL
Indus., Inc., 56 F.3d 491, 496-97 (3d Cir.
1995) (holding when employer “split [plain-
tiff’s] job, fired him, offered one-half of his
former job to a younger person while the
other half remained unadvertised, and
then recombined the jobs and placed the
younger employee in the recombined post”
it cast sufficient doubt on plaintiff's dis-

approximately twenty-five years, was "an ex-
tremely competent and dedicated employee.”
Id. His duties were assumed by a twenty-five-
vear-old employee, who had been with the
company [or six months, and a thirly-six-year-
old employee, “who had been with the com-
pany for approximately one year.” Id.
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charge as part of the company reorganiza-
tion).

[32,33] The promotion of Krapfl also
leads Hedlund to assert Meyers would give
the lowest promotability scores to the old-
est candidates. The summary judgment
record indicates four special agents have
sought promotion. Yet Hedlund only pro-
vided data for three of them: Ray Fiedler,
born in 1962; Jim Thiele, born in 1965; and
Michael Krapfl, born in 1969." The pro-
motional process includes a written test,
interview, and a promotability score. Hed-
lund argues Fiedler and Thiele, the oldest
of the three, received the bottom two pro-
motability scores. Although “subjective
promotion procedures are to be closely
serutinized because of their susceptibility
to discriminatory abuse,” Royal v. Mo.
Highway & Tronsp. Comm'm, 655 F.2d
159, 164 (8th Cir. 1981), Hedlund has not
provided any evidence showing Meyers
made the promotional decision based on
age. The summary judgment record indi-
cates neither Thiele nor Fiedler believe
age had anything to do with the promotion.
Fiedler’s written test score was “probably
middle of the pack,” and he admitted,
“|Tthere have been other guys my age
promoted.” In fact, Thiele did not even
apply for Hedlund’s vacant position but
has taken the written test every year since
2007. There is no evidence sufficient to
support an inference of age diserimination
based on the promotability scores of the
oldest candidates.

Drawing all inferences in Hedlund’s fa-
vor, Hedlund has failed to present suffi-
cient evidence from which a reasonable
jury could infer that defendants’ legiti-
mate, nondiscriminatory reason for termi-
nalion was pretextual and that age dis-
crimination was the real reason for his
termination. OQur rule governing summary

11. Hedlund was born in 1957.
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judgment indicates Hedlund “must set
forth specific facts showing that there is a
genuine issue for trial.” Towa R. Civ. P.
1.981(5). Even with the formulated assis-
tance of the McDonnell Douglas frame-
work, Hedlund has not moved beyond gen-
eralities. Slaughter v. Des Moines Univ.
Coll. of Osteopathic Med., 925 N.W.2d 793,
808 (Iowa 2019) (“Summary judgment is
not a dress rehearsal or practice run; ‘it is
the put up or shut up moment in a lawsuit

.07 (quoting Hammiel v. Eau Galle
Cheese Factory, 407 F.3d 852, 859 (7th Cir.
2005))).

For similar reasons, we find that there
is insufficient evidence to withstand sum-
mary judgment outside of the McDonnell
Douglas framework. Meyers's comments
related to retirement rather than age.
They did not show animus toward age. The
comments came several months before the
termination decision, with many events in-
tervening before that decision, including
Hedlund’s trip to Cedar Rapids and the
report on the Governor’s vehicle doing a
“hard ninety.” This is not enough to allow
a reasonable jury to infer that defendants
attempted to terminate Hedlund “because
of” age.

C. Intentional Infliction of Emotional
Distress. In his final argument, Hedlund
asserts the individual defendants’ conduct
was sufficiently egregious to satisfy the
outrageousness prong of his intentional in-
fliction of emotional distress claim. For the
following reasons, we disagree.

[34-36] To succeed on this claim, Hed-
Iund must demonstrate four elements:
(1) outrageous conduct by the defendant;
(2) the defendant intentionally caused,
or recklessly disregarded the probability
of causing, the emotional distress; (3)
plaintiff suffered severe or extreme
emotional distress; and (4) the defen-
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dant’s outrageous conduct was the actual

and proximate cause of the emotional

distress.
Smith v. lowa State Univ. of Sci. & Tech.,
851 N.W.2d 1, 26 (Towa 2014) (quoting
Barveca v. Nickolas, 683 N.W.2d 111, 123-
24 (TIowa 2004)). Hedlund must establish a
prima facie case for the outrageous con-
duct element. /d. For emotional distress
cases, “it is for the court to determine in
the first instance, as a matter of law,
whether the conduct complained of may
reasonably be regarded as outrageous.”
Cutler v. Klass, Whicher & Mishne, 473
N.w.ad 178, 183 (Towa 1991) (quoting
M.H. by and through Callahan v. State,
385 N.W.2d 533, 540 (Iowa 1986)). Here,
the district court determined Hedlund’s
evidence was insufficient to rise to the
level of outrageous conduct.

[37,38] The standard of outrageous
conduct “Is not easily met, especially in
employment cases.” Van Baale v. City of
Des Moines, 550 N.W.2d 153, 157 (Iowa
1996), abrogated on other grounds by God-
frey v. State, 898 N.W.2d 844, 864, 872
(Towa 2017). We have said the outrageous
conduct “must be extremely egregious;
mere insults, bad manners, or hurt feelings
are insufficient.” Id. at 156.

Liability has been found only where the
conduct has been so outrageous in char-
acter, and so extreme in degree, as to go
beyond all possible bounds of decency,
and to be regarded as atrocious, and
utterly intolerable in a civilized commu-
nity.

Generally, the case is one in which the

recitation of the facts to an average

member of the community would arouse

his resentment against the actor, and

lead him to exclaim, “Outrageous!”
Northrup v. Farmland Indus., Inc., 372
N.w.2d 193, 198 (Towa 1985) (en banc)
(quoting Restatement (Second) of Torts
§ 46 emt. d, at 73 (Am. Law Inst. 1965)).
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We require substantial evidence of ex-
treme conduct. Vinson v. Linn-Mar Cmity.
Sch. Dist.,, 360 N.W.2d 108, 118 (lowa
1984).

[39] “When evaluating claims of outra-
geous conduct arising out of employer-
employee relationships, we have required a
reasonable level of tolerance. Every un-
kind and inconsiderate act cannot be com-
pensable.” Vaughn v. Ag Processing, Inc.,
459 N.W.2d 627, 636 (Iowa 1990) (en banc)
(citation omitted). “Despite our caselaw
that indicates an employer ‘has a duty to
refrain from abusive behavior toward em-
ployees,” we have often found that conduct
by employers and coworkers did not rise
to the level of outrageous conduct.” Smyith,
851 N.W.2d at 26 (quoting Vinson, 360
N.W.2d at 118); see, e.g., Fuller v. Local
Union No. 106, United Bhd. of Carpenters,
567 N.W.2d 419, 421, 423 (Iowa 1997) (de-
termining “in no way could the conduct
alleged here qualify” as outrageous con-
duct after fellow union members filed a
false police report of plaintiff’s intoxicated
driving that led to union’s violation of
plaintiffs contractual rights); Van Baale,
550 N.W.2d at 155, 157 (holding police
officer’s termination did not amount to out-
rageous conduct after his supervisor re-
canted the “guarantee” to continued em-
ployment if he entered guilty and nolo
contendere pleas on a domestic abuse
charge instead of proceeding to trial as
initially planned); Reihmann v. Foerstner,
375 N.W.2d 677, 681 (Iowa 1985) (agreeing
the record did not contain substantial evi-
dence of outrageous conduct when supervi-
sor used his influence to move plaintiff’s
office to a different city).

In Vinson, we determined an employer’s
eight-step “campaign of harassment” was
not conduct sufficient to “[rise] to the level
of extremity essential to support a finding
of outrageousness.” 360 N.W.2d at 119.
After questioning the school district’s se-
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niority policy, the plaintiff was singled out
for “special serutiny.” Id. The campaign
included accusing the plaintiff of falsifying
time records, discharging her on the
ground of dishonesty, and reporting the
incident to a prospective employer despite
“knowing the report would be so received
and harm plaintiff's chance of being em-
ployved, and knowing that plaintiff had not
acted dishonestly.” Id. We determined a
jury could find the actions as “petty and
wrong, even malicious,” but we did not
believe “the conduct went beyond all possi-
ble bounds of decency and must be regard-
ed as atrocious and utterly intolerable in a
civilized community.” Id.

We have held certain conduet sufficient-
ly outrageous. That was the special cir-
cumstances of Smith, 851 N.W.2d at 28-29.
There, the case “presente[d] the conflu-
ence of several factors” that “exceeded a
‘deliberate campaign to badger and harass’
Smith and crossed the line into outrageous
conduct.” Id. at 28 (quoting Vinson, 360
N.W.2d at 119). “The conduct included, but
also went beyond, typical bad boss behav-
ior such as discrimination in pay, isolation
of the employee, removal of the employee
from work assignments, misrepresenta-
tions about promotions, and even falsifica-
tion of records.” Id. at 29. Although “the
issue [was] a close one,” Sinith involved a
striking, “unremitting psychological war-
fare ... over a substantial period of time.”
Id. at 28-29. Smith’s supervisor treated
him as a mentally unstable outcast in or-
der to cover up what amounted to her
theft from the university. Id. at 29.

[40] Hedlund positions his case as dis-
tinct from “typical bad boss behavior” and
more akin to an “unrelenting campaign” to
destroy his life and career. Specifically,
Hedlund focuses on two behaviors. He first
claims defendants deliberately endangered
lives when DPS arrived at his house to
place him on administrative leave. Based
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on our review of the summary judgment
record, we agree with the district court’s
conclusion that this behavior did not rise
to the level of outrageous conduct. It is
typical practice for DPS to place an indi-
vidual on administrative leave pending a
fitness-for-duty evaluation. The record in-
dicates Paulson met with a representative
from PSB, the department of administra-
tive services, and the attorney general’s
office to discuss appropriate actions re-
garding Hedlund’s escalating behavior.
Paulson and Meyers were concerned for
their own safety as well as Hedlund’s per-
sonal safety. It was determined, therefore,
the most appropriate action was adminis-
trative leave pending a fitness-for-duty
evaluation. Notably, Hedlund was placed
on leave without incident.

[41] Hedlund also alleges his supervi-
sors repeated known falsehoods, regarding
his threat to public safety, to Governor
Branstad knowing the Governor would
broadeast the falsehoods statewide. Ac-
cording to Hedlund, this led to his humilia-
tion in front of coworkers, peers, and the
community. We are not persuaded. Even
when viewed in the light most favorable to
Hedlund, this case is most similar to Vin-
son’s deliberate campaign to badger and
harass. The comment by the Governor
stating, “[DPS] felt for the morale and for
the safety and well-being of the Depart-
ment, this was action that was necessary,”
is not substantial evidence of conduct “so
extreme in degree, as to go beyond all
possible bounds of decency, and to be re-
garded as atrocious, and utterly intolerable
in a civilized community.” Vinson, 360
N.W.2d at 118 (quoting Harsha v. State
Sav. Bank, 346 N.W.2d 791, 801 (Iowa
1984)).

[42] In addition, we do not believe the
conduct Hedlund endured is comparable to
unremitting psychological warfare over a
substantial period of time. See Smith, 851
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N.W.2d at 29 (“[TThe conduct included, but
also went beyond, typical bad boss behav-
ior .... What is striking ... [was the]
unremitting psychological warfare against
Smith over a substantial period of time.”).
A jury could find certain aspects of the
defendants' actions as petty, wrong, or
even malicious. But this would not lead an
average member of the community to
arouse resentment against the defendants
and to exclaim, “Outrageous!”

The district court determined the indi-
vidual defendants were entitled to sumn-
mary judgment on this issue. We find no
error with this conclusion.

IV. Conclusion.

For the aforementioned reasons, the
judgment of the district court is affirmed
in part and reversed in part. Specifically,
we affirm the district court’s grant of sum-
mary judgment with regard to Hedlund’s
claims of age discrimination and intention-
al infliction of emotional distress. We re-
verse the district court’s grant of summary
judgment with regard to Hedlund’s whis-
tleblower claim. We remand to the district
court for further proceedings.

AFFIRMED IN PART, REVERSED
IN PART, AND REMANDED.

All justices concur except Appel, J., and
Cady, C.J., and Wiggins, J., who concur in
part and dissent in part.

APPEL, Justice (concurring in part and
dissenting in part).
I. Introduction.

I concur in part and dissent in part. I
concur in the majority’s conclusion that a
whistleblower claim is available to Hed-
lund under Walsh v. Wahlert, 913 N.W.2d
517 (Towa 2018). I also concur that the
district court properly dismissed Hed-
lund’s intentional infliction of emotional
distress claim.
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I write on two issues. First, I dissent
from the affirmance of summary judgment
on Hedlund’s civil rights claim. Second, I
agree with the majority’s result on the
remedial questions regarding Iowa Code
section T0A.28(5)(a) (2014) but offer a dif-
ferent analysis.

II. Iowa Civil Rights Act Claim.

The majority finesses the question of
whether the test announced by the United
States Supreme Court in MecDonnell
Douglas applies to motions for summary
judgment under the Iowa Civil Rights Act
(ICRA). I would answer the question head
on.

In my view, we should expressly make
clear there is no place for the McDonnell
Douglas test at the summary judgment
stage for ICRA mixed-motive cases. The
proper test is the “a motivating factor”
test. That is the standard at trial. It would
certainly be odd, to say the least, to apply
a standard at summary judgment that is
different than the standard at trial. In my
view, deciding not to apply McDonnell
Douglas at the summary judgment stage
in an action under the ICRA is an easy call
and there is no reason to allow any mar-
ginal uncertainty to exist on the issue.

Further, whatever standard we apply,
our role is to act as judges, not jurors. We
do not weigh evidence on summary judg-
ment, and all inferences from the evidence
are to be made i favor of the nonmoving
party. I do not understand, for instance,
how the majority can conclude that a su-
pervisor’s comments about Hedlund being
in the twilight of his career and inquiries
about his retirement plans in the context
of a personnel discussion did not relate to
age without making an inference against
Hedlund, the nonmoving party. In my
view, the majority crosses the line and
usurps the jury function by making infer-
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ences adverse to the nonmoving party and
by weighing the evidence in order to af-
firm the granting of the defendants’ mo-
tion for summary judgment in this case.

A. The Proper Standard at Summary
Judgment on an Age Discrimination
Claim. In evaluating the age discrimina-
tion claim at trial and at summary judg-
ment, the proper test under the ICRA is
not the McDonnell Douglas burden-shift-
ing/determinative-factor test. Instead, the
proper test under Iowa law is the a-moti-
vating-factor test.

1. United States Supreme Court prece-
dent. In McDonnell Douglas Corp. .
Green, the United States Supreme Court
announced a framework for evaluating evi-
dence in discrimination claims under Title
VII. 411 U.S. 792, 802-05, 93 S. Ct. 1817,
1824-26, 36 L.Ed.2d 668 (1973). According
to the framework in McDonnell Douglas,
when the plaintiff alleges she was rejected
for a position because of unlawful diserimi-
nation, the plaintift must first show that
she was a member of a protected class,
was qualified for the position, and was
rejected for the position and that the em-
plover sought other candidates of the
plaintiff’s qualifications. See id. at 802, 93
S. Ct. at 1824. The burden of production
then shifts to the employer to show a
nondiscriminatory reason for its employ-
ment action. Id. Once the employer articu-
lates a legitimate business reason, the
plaintiff is required to show the reason for
the decision was pretextual. Id. at 804-05,
93 S. Ct. at 1825-26.

From the outset, McDonnell Douglas
was flawed. It presumed that there was
only a single reason for the challenged
decision. See, eg., Fields v. N.Y. State
Office of Mental Retardation & Develop-
mental Disabilities, 115 ¥.3d 116, 119 (2d
Cir. 1997) (acknowledging distinction be-
tween single-motive and mixed-motive
cases). In fact, that is rarely the case.

Towa [727]

What happens when there are several rea-
sons for a decision, one of which is unlaw-
ful? The plaintiff might not prove that all
the reasons advanced by the employer
were pretextual, but illegal discrimination
might have been a motivating factor in the
adverse employment action.

The Supreme Court considered the
mixed-motive question in Price Water-
house v. Hopkins, 490 U.S, 228, 232, 109 S.
Ct. 1775, 1781, 104 L.Ed.2d 268 (1989)
(plurality opinion), superseded by statute,
Civil Rights Act of 1991, Pub. L. No. 102-
166, § 107, 105 Stat. 1071, 1075 (codified at
42 U.S.C. §§ 2000e-2(m), 2000e-5(g)(2)(B)
(2012)). Under Price Waterhouse, the
plaintiff has the initial burden of proving
that discriminatory animus “played a moti-
vating part in an employment decision.”
Id. at 244, 109 S. Ct. at 1787. Once that
burden is met, the employer “may avoid a
finding of liability only by proving that it
would have made the same decision even if
it had not allowed [the protected charac-
teristic] to play such a role.” Id. at 24445,
109 S. Ct. at 1787-88 (footnote omitted).

In the controlling concurring opinion,
Justice O’Connor indicated that the burden
would shift to an employer in a mixed-
motive case where the plaintiff “show(s] by
direct evidence that an illegitimate criteri-
on was a substantial factor in the deci-
sion.” Id. at 276, 109 S. Ct. at 1804 (0’Con-
nor, J., concurring in the judgment). In
cases involving entangled multiple motives,
she explained, tort law sometimes shifts
the burden of proof on the causation issue
to defendants because not doing so would
demand “the impossible” from plaintiffs.
Id. at 263-64, 109 S. Ct. at 1797-98 (quot-
ing Wex S. Malone, Ruminations on
Cause-in-Fact, 9 Stan. L. Rev. 60, 67
(1956)). Justice O’Connor noted that, simi-
larly, plaintiffs in Title VII cases are un-
able to untangle the threads of multiple
causation. Id. at 273, 109 S. Ct. at 1802-03.
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At this point, Congress intervened. The
Civil Rights Act of 1991 codified the a-
motivating-factor standard and provided
that liability is established if a plaintiff
proves that a protected characteristic “was
a motivating factor for any employment
practice, even though other factors also
motivated the practice.” 42 US.C.
§ 2000e-2(m). The legislation also changed
the import of the same-decision defense
that the Price Waterhouse Court an-
nounced. Id. § 2000e-5(g)(2)(B).

The approach to Title VII claims devel-
oped in Price Waterhouse and modified in
the Civil Rights Act of 1991 is commonly
known as the mixed-motive approach. This
is because it recognizes that an employer
may have had both an impermissible mo-
tive and a permissible motive for an em-
plovment decision. This is a contrast with
the pretext or single-motive approach
stemming from McDonnell Douglas.

In the wake of congressional action, the
question arose whether Justice O’Connor’s
requirement in Price Waterhouse of direct
evidence to trigger the a-motivating-factor
test had continued vitality. The Supreme
Court addressed the issue in Desert Pal-
ace, Inc. v. Costa, 539 U.S. 90, 98-101, 123
8. Ct. 2148, 2153-55, 1566 L.Ed.2d 84
(2003). In Desert Palace, the Supreme
Court rejected the distinction between di-
rect and indirect evidence. Id. at 99-100,
128 S. Ct. at 2154, Tt concluded that in
order to obtain a mixed-motive jury in-
struction, “a plaintiff need only present
sulticient evidence for a reasonable jury to
conclude, by a preponderance of the evi-
dence, that ‘[a protected characteristic]
was a motivating factor for any employ-
ment practice.”” Id. at 101, 123 S. Ct. at
2155 (quoting 42 U.S.C. § 2000e-2(m)).
Desert Palace did not expressly rule that
McDonnell Douglas was no longer applica-
ble at summary judgment in a mixed-mo-
tive case, but because it obliterated the
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distinction between direct and indirect evi-
dence embraced in Price Waterhouse, it
logically follows that the a-motivating-fac-
tor test now applies in all mixed-motive
cases.

2. Federal precedent since Desert Pal-
ace. Since Desert Palace, the federal cir-
cuit courts have addressed the question of
the proper test for Title VII claims in the
context of a motion for summary judg-
ment. The federal circuits employ four dif-
ferent approaches to summary judgment
on mixed-motive claims like Hedlund’s.
Application of McDonnell Douglas at sum-
mary judgment is not consistent with the
approach taken under federal law in all but
one of the circuits.

The United States Courts of Appeals for
the Sixth and Eleventh Circuits have
adopted a two-pronged test for summary
judgment on a mixed-motive discrimina-
tion claim. Their test utilizes the a-motivat-
ing-factor standard.

[Tlo survive a defendant’s motion for
summary judgment, a Title VII plaintiff
asserting a mixed-motive claim need
only produce evidence sufficient to con-
vinee a jury that: (1) the defendant took
an adverse employment action against
the plaintiff; and (2) “race, color, reli-
gion, sex, or national origin was ¢ moti-
vating factor” for the defendant’s ad-
verse employment action.

White v. Baxter Healthcare Covp., 533
F.3d 3881, 400 (6th Cir. 2008) (quoting 42
U.S.C. § 2000e—2(m) (2000)); accord Quigy
v. Thommas Cty. Sch. Dist., 814 F.3d 1227,
1232-33 (11th Cir. 2016). “We ... hold[ |
that the McDonnell Douglas/Burdine bur-
den-shifting framework does not apply to
the summary judgment analysis of Title
VII mixed-motive claims.” White, 533 F.3d
at 400.

The Sixth and Eleventh Circuits explain
that applying McDonnell Douglas at sum-
mary judgment makes little sense in the

[l



HEDLUND v. STATE
Cite as 930 N.W.2d 707 (lowa 2019)

context of mixed-motive claims. McDon-
nell Donglas was designed, the Wihite
cowrt notes, to deal with single-motive
cases, i.e., cases in which the plaintiff ar-
gues that the only motive for the adverse
employment action was discriminatory. Id.
at 400-01. In single-motive cases,
narrowing of the actual reasons for the
adverse employment action is necessary
to determine whether there is sufficient
evidence to proceed to trial ... because
the plaintiff in such a case must prove
that the defendant’s discriminatory ani-
mus, and not some legitimate business
concern, was the ultimate reason for the
adverse employment action.
Id. at 401. But in mixed-motive cases, a
plaintiff need not rebut all potential “legiti-
mate motivations of the defendant as long
as the plaintiff can demonstrate that an
illegitimate discriminatory animus factored
into the defendant’s decision to take the
adverse employment action.” /d. The Elev-
enth Circuit puts a fine point on the mat-
ter:
[I)f an employee cannot rebut her em-
ployer’s proffered reasons for an ad-
verse action but offers evidence demon-
strating that the employer also relied on
a forbidden consideration, she will not
meet her burden [under McDownell
Dounglas]. Yet, this is the exact type of
employee that the mixed-motive theory
of discrimination is designed to protect.
In light of this clear incongruity between
the McDonnell Dougles framework and
mixed-motive claims, it is improper to
use that framework to evaluate such
[mixed-motive] claims at summary judg-
ment.
Quigg, 814 F.3d at 1238 (citation omitted).
A second group of federal circuits—the
First, Fourth, Seventh, Ninth, and D.C.
Cireuits—“do not require the use of the
McDonnell Douglas framework in mixed-
motive cases involving circumstantial evi-
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dence.” Id. at 1239 & n.8 (collecting cases).
In the Fourth Circuit, “[a] plaintiff can
survive a motion for summary judgment
by presenting direct or circumstantial evi-
dence that raises a genuine issue of mate-
rial fact as to whether an impressible fac-
tor such as race motivated the employer’s
adverse employment decision.” Diamond
v. Colowial Life & Accident Ins. Co., 416
F.3d 310, 318 (4th Cir. 2005). The same
rule applies in the other four circuits.
McGinest v. GTE Serv. Corp., 360 F.3d
1103, 1122 (9th Cir. 2004); Hillstrom v.
Best W. TLC Hotel, 354 F.3d 27, 31 (Ist
Cir. 2003); see Hossack v. Floor Covering
Assacs. of Joliet, Inc., 492 F.3d 853, 860-62
(Tth Cir. 2007); Fogg v. Gonzales, 492 F.3d
447, 451 & n.* (D.C. Cir. 2007).

A third group of federal circuits—the
Second, Third, Fifth, and Tenth—while
employing a modified form of McDonnell
Douglas, permit a plaintiff to survive sum-
mary judgment on a mixed-motive claim if
a protected characteristic was a motivating
factor in the adverse employment decision.
See Quigg, 814 F.3d at 1238-39 (collecting
cases). In the Fifth Circuit, a Title VII
plaintiff asserting a mixed-motive claim
can survive summary judgment where
there is a genuine dispute “that the defen-
dant’s reason, while true, is only one of the
reasons for its conduct, and another ‘moti-
vating factor’ is the plaintiff’s protected
characteristic.” Rachid v. Jack In The
Box, Inc., 376 F.3d 305, 312 (5th Cir. 2004)
(quoting Rishel v. Nationwide Mut. Ins.,
297 F. Supp. 2d 854, 865 (M.D.N.C. 2003)).
In the Second Circuit, summary judgment
is not appropriate where “[t]here is suffi-
cient evidence in the record to permit a
reasonable jury to conclude that the [em-
ployment decision] was based, at least in
part, upon a[n impermissible] motive.”
Holcomb v. Iona Coll., 521 F.3d 130, 144
(2d Cir. 2008). “[A] plaintiff who ... claims
that the employer acted with mixed mo-
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tives is not required to prove that the
employer’s stated reason was a pretext.”
Id. at 141-42. In the Tenth Circuit, a
framework derived from Price Water-
howuse, rvather than McDonnell Douglas,
governs mixed-motive claims. Fye v. Okla.
Corp. Conun’n, 516 F.3d 1217, 1224-26
(10th Cir. 2008); see Quigg, 814 F.3d at
1239. In the Third Cireuit, McDonnell
Douglas

does not apply in a mixed-motive case in

the way it does in a pretext case because

the issue in a mixed-motive case is not
whether diserimination played the dis-
positive role but merely whether it
played “a motivating part” in an employ-
ment decision.
Makky v. Chertoff, 541 F.3d 205, 214 (3d
Cir. 2008).

Finally, “the Eighth Circuit is alone in
holding that ... the McDonnell Douglas
approach must be applied in the present
context [of summary judgment on a mixed-
motive claim of discrimination].” Quigg,
814 F.3d at 1239; see Griffith v. City of
Des Moines, 387 ¥.3d 733, 735-36 (8th Cir.
2004).

I do not agree with the notion that
{ederal law should do anything more in our
resolution of claims under the ICRA than
offer reasoning that we might or might not
find persuasive. Here, I find the over-
whelming weight of federal authority per-
suasive on the point that MecDonnell
Douglas is not appropriate as the test for
summary judgment on mixed-motive
claims because it was not designed for
such claims. Tt is illogical to apply a stan-
dard designed for determining whether
there was only one motivation for an em-
ployment action to claims where the plain-
tiff need only show that an impermissible
motivation was among the motivations for
the action.

3. Other state precedent. Other states
have also recognized that the McDonnell
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Douglas framework is inappropriate for
resolving claims at summary judgment.

In Gossett v. Tractor Supply Co., the
Tennessee Supreme Court rejected appli-
cation of McDonnell Douglas at summary
judgment on mixed-motive -claims. 320
S.W.3d 777, 781-82 (Tenn. 2010), supersed-
ed by statute, 2011 Tenn. Pub. Acts ch.
461, § 2 (codified as amended at Tenn.
Code Ann. § 50-1-304(g) (West, Westlaw
through 2019 First Reg. Sess. of the 111th
Tenn. Gen. Assemb.)), as recognized in
Williams v. City of Burns, 465 SW.3d 96,
112 n.15 (Tenn. 2015). The Gossett court
explained that “the McDonnell Douglas
framework does not necessarily demon-
strate that there is no genuine issue of
material fact” because, while that frame-
work only requires a defendant to proffer
a legitimate alternative for the discharge,
“la] legitimate reason for discharge ... is
not always mutually exclusive of a diserim-
inatory or retaliatory motive and thus
does not preclude the possibility that a
discriminatory or retaliatory motive
played a role in the discharge decision.”
Id. at 782. “Furthermore,” the Gossett
court recognized, “evidence showing a le-
gitimate reason for discharge can satisfy
the requirements of the McDonnell Doug-
las framework without tending to disprove
any factual allegation by the employee.”
Id. Additionally, the Gossett court ac-
knowledged that “the shifting burdens of
the McDonnell Douglas framework obfus-
cate the trial court’s summary judgment
analysis” because, “[ilnstead of demon-
strating the absence of any genuine issue
of material fact, the framework focuses on
the ‘sensitive and difficult’ factual question
of whether an employer’s decision to dis-
charge an employee was discriminatory or
retaliatory.” Id. at 783 (quoting U.S. Post-
al Serv. Bd. of Governors v. Aikens, 460
U.S. 711, 716, 103 S. Ct. 1478, 1482, 75
L.Ed2d 403 (1983)). After Gossett, the
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Tennessee legislature incorporated lan-
guage into Tennessee statutes that we do
not have in the Iowa Code, namely, that
the trial standard for proving diserimina-
tion follows McDonnell Douglas. See 2011
Tenn. Pub. Acts ch. 461, § 1 (codified at
Tenn. Code Ann. § 4-21-311(e) (West,
Westlaw through 2019 First Reg. Sess. of
the 111th Tenn. Gen. Assemb.)); id. § 2.

In Oregon and North Dakota, the
McDonnell Douglas framework is inappli-
cable at summary judgment and a defen-
dant cannot obtain summary judgment
merely by pointing to a legitimate reason
for the employment action. Heng v. Rotech
Med. Corp., 688 N.W.2d 389, 401 (N.D.
2004); Williams v. Freightliner, LLC, 196
Or.App. 83, 100 P.3d 1117, 1121-23 (2004);
Lansford v. Georgetown Manor, [ne., 192
Or.App. 261, 84 P.3d 1105, 1115, modified
on other grounds on reh’y, 193 Or.App. 59,
88 P.3d 305, 305 (2004). In North Dakota,
“[tThe burden-shifting rule of McDonnell
Douglas . .. has little or no application at
the summary judgment stage” because

[bly presenting a prima facie case of

retaliatory discharge, the employee has

created a genuine issue of material fact
on the question of why she was fired,
and the employer’s alleged nonretaliato-
ry reasons for the termination merely go
to that question of fact.
Heng, 688 N.W.2d at 401. “[TThe employ-
er’s presentation of evidence of a legiti-
mate, nonretaliatory reason for its action
merely creates an issue of fact, not a basis
for summary judgment dismissal of the
employee’s claim.” Id. Similarly, in Ore-
gon, “after a plaintiff has presented evi-
dence of discrimination, evidence of an
employer’s nondiseriminatory motive in
terminating an employee will not support
summary judgment.” Freightliner, LLC,
100 P.3d at 1123.

12. The majorily states that “Hedlund asserts
the McDonnell  Douglas  burden-shifting

Towa ['—73]-_1

Likewise, in Brady v. Cumberland
County, the Maine Supreme Judicial
Court held the McDonnell Douglas bur-
den-shifting framework inapposite to a
mixed-motive claim for whistleblower re-
taliation. 126 A.3d 1145, 1154 (Me. 2015).
“[IIn a summary judgment motion in a
[whistleblower protection act] retaliation
case,” the Brady court explained, “it is
unnecessary to shift the burden of produc-
tion pursuant to McDonnell Douglas once
the plaintiff ... has presented the requi-
site evidence that the adverse employment
action was motivated at least in part by
retaliatory intent.” Id. “[Ilf the employee
presents evidence of a causal connection
between protected activity and adverse
employment action, then the employee has
created a record sufficient to defeat an
employer’s motion for summary judg-
ment.” Id. at 1157. “[Tlhe employer’s evi-
dence of a lawful reason for the adverse
employment action ... merely creates a
dispute of material fact and precludes the
court from granting summary judgment to
the employee.” Id.

The view that McDonnell Douglas has
no continued vitality is not universally em-
braced by state courts. A number of them,
with little or no analysis, have continued to
apply McDownnell Douglas even after Des-
ert Palace. See, e.g., Serri v. Santa Clara
Univ., 226 Cal.App.4th 830, 172 Cal. Rptr.
3d 732, 758 (2014); Scrivener v. Clark Coll.,
181 Wash.2d 439, 334 P.3d 541, 54546
(2014) (en banc).

4. Iowa precedent. In Towa, we have
evaluated civil rights claims at the sum-
mary judgment stage under both the
McDonnell Douglas and the a-motivating-
factor standards. The applicable standard
has been driven by the framework applied
by the parties.’? For instance, in Smidt v.

framework should be abandoned for sum-
mary judgment purposes’” and “[d]efendants
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Porter, the plaintiff invoked McDonnell
Douglas. 695 NW2d 9, 14 (Towa 2005).
And “[nleither party challengeld] the via-
bility of the McDonnell Douglas frame-
work after Desert Palace.” Id. at 14 n.l.
Similarly, in Jones v. University of Iowa,
the plaintiff “advancled] the McDonnell
Douglas framework for intentional dis-
crimination.” 836 N.W.2d 127, 147 (Ilowa
2013) (footnote omitted). So if Smitdt and
Jones stand for anything relevant here, it
is that we will apply the standard invoked
by the plaintiff.

In McQuistion v. City of Clinton, we did
adopt a version of McDonnell Douglas, but
the case turned on statutory interpretation
of a different provision than the one at
issue in this case. 872 N.W.2d 817, 828
(Iowa 2015). In McQuistion, the plaintiff
brought a pregnancy discrimination claim
under Iowa Code section 216.6(2), the pro-
vision the legislature enacted to specifical-
ly address pregnancy discrimination. Id. at
821, 825. We found a similarity in the
statutory language with the McDonnell
Douglas framework and decided that the
legislature intended McDonnell Douglas
to apply under that statutory provision. Id.
at 828. The language upon which we relied
in McQuistion is wholly absent from the
provision under which Hedlund brings his
claim. Compare Iowa Code § 216.6(1)(«)
(age discrimination), with id. § 216.6(2)
(pregnancy discrimination). Thus, the hold-
ing in McQuistion has nothing to do with
Hedlund’s claim.

Finally, the Landals v. George A. Rolfes
Co. case came before us after a jury ver-
dict. 454 N.W.2d 891, 892 (Iowa 1990). We

contend McDonmnell Douglas remains the ap-
propriate analytical [ramework at summary
judgment.” But there is nothing to abandon
or remain, The cases cited by the defendants,
as discussed herein, establish nothing more
than the proposition that we have applied the
[ramework advanced by the plaintiff. Jones v.
Univ. of Iowa, 836 N.W.2d 127, 147-48 (Iowa

REPORTER, 2d SERIES

reviewed the denial of the employer’s mo-
tions for new trial and judgment notwith-
standing the verdict. Id. The instructions
in Landals were not challenged on appeal,
and we considered only the sufficiency of
the evidence at trial based upon the in-
structions given. Id. We said, “When a
case is fully tried on the merits, ‘we focus
our attention on the ultimate question pre-
sented and not on the adequacy of a par-
ty’s showing at any particular stage of the
analysis.”” Id. at 893 (quoting Swmith v
Goodyear Tive & Rubber Co., 895 F.2d
467, 471 (8th Cir. 1990)). Thus, Landals
had nothing to do with the proper stan-
dard on summary judgment.

On the other hand, in Nelson v. James
H. Knight DDS, P.C., the plaintiff claimed
that because gender was “a motivating
factor” in her discharge from employment,
the district court erred in granting sum-
mary judgment for the defense. 834
N.W.2d 64, 67 (Iowa 2013). In our analysis,
we stated, “Generally, an employer en-
gages in unlawful sex discrimination when
the employer takes adverse employment
action against an employee and sex is a
motivating factor in the employer’s deci-
sion.” Id. Later in the opinion, we referred
to the a-motivating-factor test in our anal-
ysis of the plaintiff’s claim that summary
judgment was improperly granted. Id. at
71. There is no mention at all of McDon-
nell Douglas in this summary judgment
case under the ICRA.

While our summary judgment cases may
not uniformly reject the application of
McDonnell Douglas under the ICRA,
when a defendant seeks summary judg-

2013); Smidt v. Porter, 695 NW.2d 9, 14 &
n.1 (Iowa 2005); see also Nelson v. James H.
Knight DDS, P.C., 834 N.W.2d 64, 67 (Iowa
2013) (applying the a-motivating-factor stan-
dard at summary judgment). The majority
does not contest that point, and its character-
ization of the parties’ arguments does not
change our precedent.
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ment in a mixed-motive case, we have re-
moved the underpinnings of such a rule.
First, we have long and repeatedly held
that there is no difference in Iowa law
between direct and circumstantial evi-
dence. See, eg., State v. Tipton, 897
N.W.2d 653, 692 (Towa 2017); State v.
Bentley, 757 N.W.2d 257, 262 (TIowa 2008);
Walls v. Jacob North Printing Co., 618
N.W.2d 282, 285 (Iowa 2000) (en banc);
Sclermer v. Muller, 380 N.W.2d 684, 687
(Iowa 1986); Beck v. Fleener, 376 N.W.2d
594, 597 (Iowa 1985) (en banc); State v.
O’Connell, 275 NW.2d 197, 205 (lowa
1979) (en hane). Thus, we long ago crossed
the Desert Paluce bridge rejecting the dis-
tinction between direct and indirect evi-
dence,

Further, in Iowa, the causation standard
at trial is “a motivating factor,” which is, in
substance, the test under Price Water-
house, 490 U.S. at 244, 109 S. Ct. at 1787
(plurality opinion). See Hawkins v. Grin-
nell Reg’l Med. Ctr., 929 N.W.2d 261, 272
(Iowa 2019) (reaffirming adoption of Price
Waterhouse a-motivating-factor standard

13. Wc apply the Price Waterhouse a-molivat-
ing-lactor test in ICRA employment discrim-
ination cases regardless of the particular
prolecled characteristic al issuc. Thus, for
example, we would apply the a-motivating-
[actor test to a race- or sex-discrimination-
in-cmployment casc as well as 1o an age-
discrimination-in-employment case. This is
inconsistenl with federal law, which does
not apply the a-motivating-factor test to
age-discrimination-in-employment or retalia-
tion-in-employment cases. See Univ. of Tex.
Sw. Med. Crr. v. Nassar, 570 U.S. 338, 352,
133 S, CL 2517, 2528, 186 L.Ed.2d 503
(2013) (applying difllerent standard in [eder-
al retaliation-in-employment cases); Gross v.
FBL Fin. Servs.,, Inc., 557 U.S. 167, 176,
129 S. CL 2343, 2350, 174 L.Ed.2d 119
(2009) (applying different standard in feder-
al age-discrimination-in-employment cases).
Our application of the a-motivating-factor
test differs [rom federal law because Iowa
prohibils age discriminalion in employment
in the same statutory provision as it prohib-
its employment discrimination based on
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for employment discrimination claims un-
der the ICRA); DeBoom. v. Raining Rose,
Inc., 772 NW2d 1, 13-14 (Iowa 2009)
(adopting the a-motivating-factor standard
for status-based discrimination-in-employ-
ment claims under the ICRA).1

As we clarified in Hawkins, there is no
burden-shifting component inherent in the
legal test for an employment discrimina-
tion claim under the ICRA. 929 N.W.2d at
272. This is because, under Towa law, all
defenses must be pled and proved. Iowa R.
Civ. P. 1.421(1); see Price Waterhouse, 490
U.S. at 244-45, 109 S. Ct. at 1787-88 (hold-
ing employer can avoid finding of liability
only by proving the same-decision de-
fense); Ostad v. Or. Health Scis. Univ., 327
F.3d 876, 884-85 (9th Cir. 2003) (charac-
terizing same-decision defense as an affir-
mative defense); Haskenhoff v. Homeland
Energy Sols, LLC, 897 N.W.2d 553, 627-
28 (Iowa 2017) (majority opinion of Appel,
J., which was joined by Chief Justice Cady,
and Justices Wiggins and Hecht) (same).

protecled traits such as race or sex, unlike
the [ederal stalules. Compare 29 U.S.C.
§ 623(a) (2012) (prohibiling age discrimina-
tion in employment), and 42 US.C
§ 2000c-2(a) (prohibiting discrimination in
cmployment because of ‘“race, color, reli-
gion, sex, or national origin’), with Iowa
Code 8§ 216.6(1) (prohibiting discrimination
in employment because of, inter alia, age,
race, or sex). Additionally, our provisions
prohibiting status-based and retaliation-
based discrimination use the same language,
unlike the federal statutes. Compare 42
U.S.C. § 2000e-2(a) (status-based discrimi-
nation), and id. § 2000e-3(a) (retaliation),
with lowa Code § 216.6(1) (stalus-based dis-
crimination), and id. § 216.11(2) (relalia-
Lion).

One exception to our general practice is
pregnancy-discrimination-in-employment
cases. See McQuistion, 872 N.W.2d at 828.
But as discussed above, this exception is due
to the different language in the ICRA’s preg-
nancy-discrimination-in-employment  provi-
sion. Id.
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Further, nothing in the ICRA imposes a
burden-shifting framework, unlike the
Federal Civil Rights Act, which codified
such a framework. See 42 U.8.C. § 2000e—
5g)(2) (2012); Univ. of Tex. Sw. Med. Ctr.
v. Nassar, 570 U.S. 338, 349, 133 S. Ct.
2517, 2526, 186 L.Ed.2d 503 (2013) (ac-
knowledging codification of burden-shifting
framework).

Thus, to establish employment discrimi-
nation under the ICRA at trial, the plain-
tiff must prove by a preponderance of the
evidence that he or she was subjected to
an adverse employment action because of
his or her protected characteristic. See
Hawkins, 929 N.W.2d at 272. However,
the plaintiff cannot recover damages for
the employer’s violation of the ICRA if the
employer successfully pleads and proves
the same-decision affirmative defense. Id.

Having established the a-motivating-fac-
tor test as the proper trial standard, it
follows that the same standard should ap-
ply in a motion for summary judgment on
the same claim. At the summary judgment
stage of the proceeding, we do not weed
out claims by inventing a new, different
standard than that which would be applica-
ble at trial. See, eg., Stevens v. Towa
Newspapers, Inc., 728 N.W.2d 823, 830
(Iowa 2007) (noting that summary judg-
ment must be decided by reference to the
evidentiary standard at trial); Bitner v
Ottwmawa Cmty. Sch. Dist., 549 N.W.2d
295, 300 (Towa 1996) (same); Hike v. Hall,
427 N.w.2d 158, 159 (Iowa 1988) (same);
Junkins v. Branstad, 421 N.W.2d 130, 132
(Iowa 1988) (en banc) (same); Kapadia v.
Preferred Risk Mut. Ins., 418 N.W.2d 848,
849-50 (Iowa 1988) (same); Belwr v. Mere-
dith Corp., 414 N.W.2d 339, 341 (Towa
1987) (same) (en banc). The proper inquiry
is “whether a reasonable jury, faced with
the evidence presented, could return a ver-
dict for the nonmoving party.” Bitner, 549
N.W.2d at 300; accord Clinkscales v. Nel-
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son Sec., Inc., 697 N.W.2d 836, 841 (Iowa
2005) (per curiam). Where the record tak-
en as a whole could lead a rational tier of
fact to find for the nonmoving party, there
is a genuine issue for trial. Clinkscales, 697
N.W.2d at 841; Bitner, 549 N.W.2d at 300.
The United States Supreme Court ex-
plains,

Whether a jury could reasonably find for
either party ... cannot be defined ex-
cept by the criteria governing what evi-
dence would enable the jury to find for
either the plaintiff or the defendant: It
makes no sense to say that a jury could
reasonably find for either party without
some benchmark as to what standards
govern its deliberations and within what
boundaries its ultimate decision must
fall, and these standards and boundaries
are in fact provided by the applicable
evidentiary standards.

Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 254-55, 106 S. Ct. 2505, 2513, 91
L.Ed.2d 202 (1986).

Thus, the substantive evidentiary stan-
dard for whether a jury verdict can be
sustained must be the same standard at
the motion for summary judgment stage of
a proceeding. The only reason for a higher
or different standard at the summary
judgment stage would be to weed out
claims that a rational jury could find meri-
torious. There is no basis for showing such
distrust of juries or hostility toward civil
rights actions and empowering judges to
prevent potentially meritorious claims
from going to trial. See, e.g., Clinkscales,
697 N.W.2d at 841 (“Mere skepticism of a
plaintiff’s claim is not a sufficient reason to
prevent a jury from hearing the merits of
a case.”). Indeed, imposing a higher or
different standard at summary judgment
than would be applied at trial raises severe
issues regarding the right to a jury trial
under the State and Federal Constitutions.
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Consequently, the analysis on a defen-
dant-employer’s motion for summary judg-
ment on the plaintiff’s age-discrimination-
in-employment claim under the ICRA fo-
cuses on whether there is a genuine issue
of material fact that the plaintiff's age was
a motivating factor in the adverse employ-
ment action. This summary judgment anal-
ysis does not, as the district court in this
case thought, involve any burden shifting
that requires the employer to articulate a
legitimate, nondiscriminatory reason for
the decision or the plaintiff to then “pres-
ent evidence sufficient to raise a question
of material fact as to whether [the defen-
dants’] proffered reason was pretextual
and to create a reasonable inference that
[the protected characteristic] was a deter-
mining factor in the adverse employment
action.”

Ordinarily, “(iJf we find an incorrect le-
gal standard was applied, we remand for
new findings and application of the correct
standard.” State v. Robinson, 506 N.W.2d
769, 770-71 (Lowa 1993); see Papillon v.
Jones, 892 N.W.2d 763, 773 (Iowa 2017).
But in light of the majority’s affirmance of
summary judgment, I proceed to consider
the merits of whether the defendants were
entitled to summary judgment on Hed-
lund’s age discrimination claim under the
proper framework.

C. Discussion of Summary Judgment.
I begin with a brief review of the generally
applicable rules related to motions for
summary judgment.

“To obtain summary judgment, ‘the
moving party must affirmatively establish
the existence of undisputed facts entitling
that party to a particular result under
controlling law.”” K & W Elec., Inc. v
State, 712 N.W.2d 107, 112 (Iowa 2006)
(quoting Griglione v. Martin, 525 N.W.2d
810, 813 (lowa 1994), overruled on other
grounds by Winger v. CM Holdings,
L.L.C., 881 N.W.2d 433, 448 (lowa 2016)).
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The burden of showing undisputed facts
entitling the moving party to summary
judgment rests with the moving party.
Castro v. State, 795 N.W.2d 789, 792 (Iowa
2011).

A court examining the propriety of sum-
mary judgment must “view the entire rec-
ord in the light most favorable to the
nonmoving party.” Bass v. J.C. Penney
Co., 880 N.W.2d 751, 755 (Towa 2016). The
court must also indulge “on behalf of the
nonmoving party every legitimate infer-
ence reasonably deduced from the record,”
Bagelmann v. First Natl Bank, 823
N.W.2d 18, 20 (Iowa 2012) (quoting Van
Fossen v. MidAm. Energy Co., 777
N.W.2d 689, 692 (Iowa 2009)), “in an effort
to ascertain the existence of a fact ques-
tion,” Crippen v. City of Cedar Rapids, 618
N.W.2d 562, 565 (Iowa 2000) (en banc).
“Even if the facts are undisputed, sum-
mary judgment is not proper if reasonable
minds could draw different inferences from
them and thereby reach different conclu-
sions.” Banwart v. 50th St. Sports, L.L.C.,
910 N.W.2d 540, 544-45 (lowa 2018) (quot-
ing Clinkscales, 697 N.W.2d at 841).

“Credibility determinations, the weigh-
ing of the evidence, and the drawing of
legitimate inferences from the facts” are
functions for the jury, not a judge ruling
on a summary judgment motion. Carr w.
Bankers Tv. Co., 546 N.W.2d 901, 905
(Iowa 1996) (quoting Anderson, 477 U.S. at
255, 106 8. Ct. at 2513). In ruling “[oln a
motion for summary judgment, the court
does not weigh the evidence. Instead, the
court inquires whether a reasonable jury,
faced with the evidence presented, could
return a verdict for the nonmoving party.”
Bitner, 549 N.W.2d at 300; accord Clinks-
cales, 697 N.W.2d at 841.

Further, discrimination cases often in-
volve questions of intent and causation.
Both these elements are traditionally not
amenable to summary judgment. Thomp-
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son v. Kaczinski, 774 N.W.2d 829, 836
(Iowa 2009) (causation); Hoefer v. Wis.
Edne. Ass'n Ins. Tr., 470 N.W.2d 336, 338
(Iowa 1991) (en banec) (motive and intent).
See generally Shevwood v. Nissen, 179
N.W.2d 336, 339 (Towa 1970) (“Some ulti-
mate fucts lend themselves more readily to
categorical proof than others. A plaintiff
suing on a note is usually in a considerably
different position than a plaintiff suing for
negligence.”). Thus,
|als a general matter, the plaintiff in an
employment diserimination action need
produce very little evidence in order to
overcome an employer’s motion for sum-
mary judgment. This is because “the
ultimate question is one that can only be
resolved through a searching inquiry—
one that is most appropriately conducted
by a factfinder, upon a full record.”
Chaang v. Univ. of Calif. Davis, Bd. of
Tvs., 225 F.3d 1115, 1124 (9th Cir. 2000)
(quoting Schnidrig v. Colwinbia Mach.,
Inc., 80 F.3d 1406, 1410 (9th Cir. 1996)).
Following the applicable rules of not
making credibility determinations, not
weighing the evidence, and drawing all
legitimate inferences in favor of the non-
moving party, I conclude there is a genu-
ine issue of material fact that Hedlund’s
age was a motivating factor in his dis-
charge. “A motivating factor is one that
helped compel the decision,” Haskenhoff,
897 N.W.2d at 602 (Cady, C.J., concurring
in part and dissenting in part), or that
“played a part” or “a role” in the employ-
er’s decision, e.g., Boyd v. 1ll. State Police,
384 F.3d 888, 895 (7th Cir. 2004) (approv-
ing “played a part or a role” language);
Model Civil Jury Instructions for the Dis-
trict Courts of the Eighth Circuit 5.21, 5.40
(2018); see DeBoom, 772 N.W.2d at 13

14. The majority “allirm[s] the district court’s
determination that plaintiff failed to present
sullicient evidence [rom which a reasonable
jury could infer age discrimination was the
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(approving “played a part” language); see
also Estes v. Dick Smith Ford, Inc., 856
F.2d 1097, 1101 (8th Cir. 1988) (“[Aln em-
ployer violates Title VII whenever an un-
lawful motive has played somie part in an
adverse employment decision, even when
the employer was also motivated by lawful
considerations which would have dictated
the same decision.” (Emphasis added.)),
abrogated on other grounds by Price Wa-
terhouse, 490 U.S. at 24142, 109 S. Ct. at
1786, as recognized in Dindinger v. Allst-
eel, Inc., 853 F.3d 414, 424-25 (8th Cir.
2017). It is a factor that “moves” or
“pushes” the defendant toward the chal-
lenged decision. See, e.g., Price Water-
house, 490 U.S. at 241, 109 S. Ct. at 1786
(providing illustration of “[sluppose two
physical forces act upon and move an ob-
ject” (emphasis added)); Hasan v. U.S.
Dep’t of Labor, 400 F.3d 1001, 1006 (7th
Cir. 2005) (“A motivating factor is a factor
that weighs in the defendant’s decision to
take the action complained of—in other
words, it is a consideration present to his
mind that favors, that pushes him toward,
the action.” (Emphasis added.)). It has also
been defined as a factor the employer “re-
lied upon” in reaching the decision. Price
Waterhouse, 490 U.S. at 24142, 109 S. Ct.
at 1786.

But, importantly, a motivating factor is
not necessarily the reason for the deci-
sion." DeBoom, 772 N.W.2d at 13 (noting
plaintiff in a discrimination case need only
demonstrate that “his or her status as a
member of a protected class was a [not
the] determining factor in the decision to
terminate employment”); accord Price Wa-
terhouse, 490 U.S. at 250, 109 S. Ct. at
1790 (“In saying that gender played a mo-
tivating part in an employment decision,

real reason for his termination.” But this mis-
understands Hedlund's claim, which, as he
explains, seeks “'to prove that age was a moti-
vating factor not the motivating factor.”

1
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we mean that, if we asked the employer at
the moment of the decision what its rea-
sons were and if we received a truthful
response, one of those reasons would be
that the applicant or employee was a wom-
an.” (Emphasis added.)); Hasanr, 400 F.3d
at 1006 (“[A motivating factor] is a, not
necessarily the, reason that [the employer]
takes the action.”); Boyd, 384 F.3d at 895
(“[TThere is a difference between a moti-
vating factor, and a single factor that is
the precipitating force (one definition of
catalyst) for an action.”). Furthermore,
“liJts precise weight in [the employer’s]
deecision is not important.” Haskenhoff, 897
N.W.2d at 602 (quoting Hasan, 400 F.3d at
1006).

Hedlund offered evidence that com-
ments arguably related to his age were
made by a manager prior to his ultimate
termination. First, he stated that Meyers,
his direct supervisor, made two or three
references to Hedlund being “in the twi-
light of his career” during a February 15,
2013 meeting. The purpose of that meeting
was to provide Hedlund with verbal coun-
seling regarding his email communication,
specifically with respect to Hedlund’s Feb-
ruary 12, 2013 email to Meyers wherein he

15. The delendants contend that Meyers made
the comments in the conlext ol trying lo ex-
plain to Hedlund that “he [Meyers] didn't
wanl to have issues with [Hedlund] because
[Hedlund} was in the twilight of [his] career”
and, therelore, the comments’ context demon-
strates thev were neutral. But that is not the
standard for an age-discrimination-in-employ-
ment case in lowa. The standard is whether
we can legitimately infer that the comments
aboul an employee being in the twilight of his
or her career indicate age was a motivating
[aclor in Lhe discharge decision.

Here, Mevers indicated Hedlund's age and
proximily lo rclirement were part of his deci-
sion on how to handle any perceived issues
with Hedlund's cmail communication. In es-
sence, Meyers admits that age played a role in
his decision as Hedlund's supervisor. If age
played a role in at least one of Mcyers's
supervisory decisions, even though age was
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voiced his concerns with some of Meyers’s
management tacties. Thus, Hedlund’s
proximity to retirement from the depart-
ment of public safety (DPS) was irrele-
vant.'” Later that month, Meyers conduct-
ed a phone call with Hedlund and another
employee and repeatedly asked them when
they were going to retire. These comments
were made by Meyers, Hedlund’s immedi-
ate supervisor, not some coemployee. Cf.
Santiago-Ramos v. Centennial P.R. Wive-
less Co., 217 F.3d 46, 55 (1st Cir. 2000)
(“Typically, statements made by ‘one who
neither makes nor influences [a] chal-
lenged personnel decision are not proba-
tive in an employment discrimination
case.”” (Alteration in original) (quoting
Medina-Munoz v. R.J. Reynolds Tobacco
Co., 896 F.2d 5, 10 (1st Cir. 1990))). And
the remarks were part of the ongoing in-
vestigatory and disciplinary process that
led to Hedlund’s termination in July of
2013. See, e.g., Leonard v. Twin Towers, 6
F. App’x 223, 230 (6th Cir. 2001) (“[W]e
must carefully examine the nature of the
inquiries and the context in which that
inquiry was made.”).

The district court characterized Mey-
ers's comments as “stray comments.”!®

an otherwise irrelevant factor for such a deci-
sion, then it is reasonable to infer age played
an improper role in other supervisory actions
taken by Meyers. See Alphin v. Sears, Roebuck
& Co., 940 F.2d 1497, 1498-99, 1500-01
(11th Cir. 1991) (finding remark by supervisor
to plaintiff that he had “been around too long
and [was] too old and [was] making too much
money” inwnediately after a corrective inter-
view was circumstantial evidence ol age dis-
crimination).

16. The “stray comments’ or “stray remarks
doctrince” arosc [rom Justice O’Connor’s con-
curring opinion in Price Waterhouse. See gen-
erally, e.g., Diaz v. Jiten Hotel Mgmt., Inc., 762
F. Supp. 2d 319, 333-38 (D. Mass. 2011); 1
Merrick T. Rossein, Employment Discrimina-
tion Law and Litigation § 2:16.10 (2018),
Westlaw EMPLL; Kerri Lynn Stone, Taking in
Strays: A Critique of the Stray Comment Doc-

/20
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There are a number of problems with this
conclusory label. The remarks here were
made by a manager during the process
that ultimately led to Hedlund’s termi-
nation. Cf. Price Waterhouse, 490 U.S. at
277, 109 S. Ct. at 1804-05 (O’Connor, J.,
concurring in the judgment) (noting stray
comments are those made by nondecision-
makers or “by decisionmakers unrelated to
the decisional process itself”). The com-
ments were not watercooler talk or lunch
room chatter with coemployees who had a
friendly interest in Hedlund's plans. Nor
were they made for a legitimate business
purpose, such as planning for the future.
See, e.g., Killingsworth v. State Farm Mut.
Auto. Ins., 254 F. App'x 634, 637 (9th Cir.
2007) (finding, based on the facts of the
particular case, that the employer’s inqui-
ries into its employees’ retirement plans
were part of a legitimate business interest
in planning for its own future). The com-
nients were made as part of a management
process directly related to Hedlund's job
and were made by the manager who par-
ticipated in the termination decision. See
Underwood v. Monroe Mfy., L.L.C., 434 F.
Supp. 2d 680, 689 (S.D. Iowa 2006) (“The
speaker [of the comments or inquiries)
should have a sufficient connection to the
decisionmaking process.”). Although the
nltimate decision to terminate was made
by Paulson, Meyers had input on the deci-

trive in Emiplovment Discrimination Law, 77
Mo. L. Rev. 149, 149-73 (2012) |hercinafter
Stone). In her Price Warerhouse concurrence,
Justice O'Connor noted that “statements by
nondecisionmakers, or statements by deci-
sionmakers unrelated to the decisional pro-
cess ilsell’’ cannot constitute direct evidence
of discrimination for purposes of a mixed-
motive analysis. Price Waterhouse, 490 U.S. at
277, 109 S. CL. at 1804-05 (O’Connor, J.,
concurring in the judgment).

1Iowever, the continued validity, scope, and
breadth of the doctrine has been widely criti-
cized, See, e.g., Russell v. McKinney Hosp.
Venture, 235 F.3d 219, 229 (5th Cir. 2000)
("'|Tlhe 'stray remark’ jurisprudence is itself

930 NORTH WESTERN REPORTER, 2d SERIES

sion. See, e.g., Hunt v. City of Markham,
219 F.3d 649, 652-53 (7th Cir. 2000) (not-
ing when those who have input into the
adverse employment decision express dis-
criminatory feelings around the relevant
time of the decision, “then it may be possi-
ble to infer that the decision makers were
influenced by those feelings in making
their decision”).

The federal caselaw indicates that “re-
peated,” “unnecessary,” or “excessive” in-
quiries into an employee’s retirement
plans may be relevant to an age discrimi-
nation claim. See, e.g., Cox v. Dubuque
Bank & Tr. Co., 163 F.3d 492, 498 (8th Cir.
1998) (“unnecessary” and “excessive”);
Guthrie v. J.C. Penney Co., 803 F.2d 202,
208 (5th Cir. 1986) (“repeated” and “unnec-
essary”). At least one case posits that

[ilf a manager makes an ageist remark,

it could well be a window on his soul, a

reflection of his animus, or arguably,

just a slip of the tongue . ... The infer-
ence to be given the remark should not
be made by judges, particularly judges
who have not heard the entire story.

Diaz v. Jiten Hotel Mgmt., Inc., 762 F.
Supp. 2d 319, 323 (D. Mass. 2011); ac-
cord Ryder v. Westinghouse Elec. Corp.,
128 F.3d 128, 132-33 (3d Cir. 1997) (ac-
knowledging a corporate executive’s stray
comment can bhe probative of informal

inconsistent with the deference appellate
courts traditionally allow juries regarding
their view ol the evidence presented and so
should be narrowly cabined.” (quoting Varnce
v. Union Planters Corp., 209 F.3d 438, 442 n.4
(5th Cir. 2000))); Diaz, 762 F. Supp. 2d al
333-34 (noting the doctrine “began as a de-
bate about what comprised ‘direct evidence’
in mixed-motive cases (a lesl no longer re-
quired even in mixed motive cases)”); Stone,
77 Mo. L. Rev. at 152. And the Supreme
Courl itsell has declined Lo apply the doctrine
in an overly broad or strict sense. See, e.g.,
Reeves v. Sunderson Plumbing Prods., Inc., 530
U.S. 133, 152-54, 120 S. Ct. 2097, 2111-12,
147 L.Ed.2d 105 (2000).
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managerial attitudes, which may be cir-
cumstantial evidence of discrimination);
of Price Watevhouse, 490 U.S. at 251,
109 S. Ct. at 1791 (plurality opinion)
(“[Sltereotyped remarks can certainly be
evidence that gender played a part [in
the employer's decision].”); Maullen v
Princess Anne Volunteer Firve Co., 853
F.2d 1130, 1133 (4th Cir. 1988) (noting
the use of racially offensive slurs in the
employment context is relevant to wheth-
er “a particular decision was made with
racial animus”).

Here, there were comments from which
age discrimination can reasonably be in-
ferred. See Phillips v. Covenant Clinic,
625 N.W.2d 714, 717-18 (Iowa 2001) (en
bane) (“In ruling on a summary judgment
motion, ... [t]he court must also consider
on behalf of the nonmoving party every
legitimate inference that can be reasonably
deduced from the record.”). Comments
that an employee is in the twilight of his or
her career have been found to support an
age discrimination claim. Forman .
Simall, 271 F.3d 285, 293 (D.C. Cir. 2001);
Theil v. West Mifflin Borough, No. 2:05-
ev-1516, 2007 WL 1087773, at *2 (W.D. Pa.
Apr. 9, 2007) (characterizing statements
that the plaintiff was “in the twilight of
|his] career” as “textbook evidence of di-
rect diserimination under Price Water-
howse” (emphasis omitted)); see Jelinek v.
Abbott Labs., 164 Ohio App.3d 607, 843
N.E.2d 807, 814, 817-18 (2005) (suggesting
a statement that the fifty-three-year-old
employee was in “twilight of his career” in
a job evaluation could be evidence of age
discrimination). And inquiry regarding re-
tirement obviously has potential relevance
for an age discrimination claim. See, e.g.,
Leonard, 6 F. App’x at 230 (“{Wle recog-
nize that not all inquiries about retirement
are ‘friendly’ and that repeated and unwel-
come inquiries may certainly be relevant
to a showing of age discrimination. ...
[Tlhe courts must carefully evaluate fac-
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tors affecting the statement’s probative
value, such as the declarant’s position in
the corporate hierarchy, the purpose and
content of the statement, and the temporal
connection between the statement and the
challenged employment action[.]'” (First
and third alterations in original.) (quoting
Evrcegovich v. Goodyear Tire & Rubber
Co., 154 F.3d 344, 357 (6th Cir. 1998))).

Hedlund presented other evidence of
age discrimination. He was fifty-four at the
time of termination while his successor
was forty-five. This nine-year age differ-
ence is circumstantially probative of age
discrimination. See, e.g., Smith v. City of
Allentown, 589 F.3d 684, 689 (3d Cir.
2009). Under the Federal Age Discrimina-
tion in Employment Act (ADEA), one ele-
ment of an age discrimination claim is
“that the plaintiff was ultimately replaced
by another employee who was sufficiently
younger.” Id.; ¢f Faulkner v. Douglas
County, 906 F.3d 728, 734 (8th Cir. 2018)
(stating an element of a Federal ADEA
claim is that “substantially younger, simi-
larly situated employees were treated
more favorably”). The federal courts have
stated, “[T]o satisfy the sufficiently youn-
ger standard, ‘there is no particular age
difference that must be shown.” Monaco
v. Am. Gen. Assurance Co., 359 F.3d 296,
307 (3d Cir. 2004) (quoting Showalter v.
Univ. of Pittsburgh Med. Ctr., 190 F.3d
231, 236 (3d Cir. 1999)). Thus, courts have
held that four-, five-, eight-, nine-, ten-,
fourteen-, and sixteen-year age differences
satisfied the sufficiently younger standard.
E.g., Showalter, 190 F.3d at 236 (eight-
and sixteen-year age difference); Sempier
v. Johnson & Higgins, 45 F.3d 724, 729-30
(3d Cir. 1995) (temporary replacement was
over ten years younger and permanent
replacement was four years younger);
Douglas v. Anderson, 656 F.2d 528, 533
(9th Cir. 1981) (five-year age difference);
Cridland v. Kmart Corp., 929 F. Supp. 2d
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377, 385 (E.D. Pa. 2013) (nine- and four-
teen-year age differences); see O’Connor v.
Cousol. Coin Caterers Corp., 517 U.S. 308,
312-13, 116 S. Ct. 1307, 1310, 134 L.Ed.2d
433 (1996) (suggesting replacement would
be sufficiently younger if there was a six-
teen-year age difference). Although there
is no requirement that the plaintiff was
replaced by someone sufficiently younger
under the ICRA, the federal standard and
caselaw suggest age discrepancy between
the plaintiff and his or her replacement is
indicative of age discrimination.

Finally, Hedlund claims that in the se-
lection of his successor, there was evidence
of age diserimination. The person ultimate-
ly hired was forty-five years in age while
other applicants were somewhat older.
Hedlund offered evidence suggesting that
the older applicants were scored and con-
sidered less favorably than the younger
applicants. See Forman, 271 F.3d at 292
(noting evidence that people under a cer-
tain age had a higher rate of promotion
than those over a certain age was relevant
to an age discrimination claim); Guthrie,
803 F.2d at 208 (finding the scoring dis-
crepancies between the plaintiff and youn-
ger employees for the same problems was
probative of discrimination); ¢f. Faulkner,
906 I.3d at 734 (stating an element of a
Federal ADEA claim is that “substantially
younger, similarly situated employees
were treated more favorably”). Considered
in isolation, this evidence would have limit-
ed probative value; however, when consid-
ered in context with Hedlund’s other ecir-
cumstantial evidence of age discrimination,
this correlation has greater probative val-
ue. Cf. Leonard, 6 F. App’x at 230 (“iW]le
do not view each discriminatory remark in
isolation, but are mindful that the remarks
buttress one another as well as any other
pretextual evidence supporting an infer-
ence of diseriminatory animus.” (quoting
Ercegovich, 154 17.3d at 356)).

/2
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Yet, on balance, we should trust juries
to sort out factual disputes. See, e.g., Mora
v. Jackson Mem’'l Found., Inc., 597 F.3d
1201, 1204 (11th Cir. 2010) (per curiam)
(denying summary judgment where a rea-
sonable juror could accept that the em-
ployer made the “discriminatory-sounding
remarks” and “[t]he resolution of th[e]
case depend[ed] on whose account of the
pertinent conversations a jury would cred-
it”); Merkle v. Upper Dublin Sch. Dist.,
211 F.3d 782, 795 (3d Cir. 2000) (“Where a
reasonable inference can be drawn that an
employee’s [engagement in a protected ac-
tivity] was at least one factor considered
by an employer in deciding whether to
take action against the employee, the ques-
tion of whether the [engagement in the
protected activity] was a motivating factor
in that determination is best left to the
jury.”); Heiat v. E. Mont. Coll., 275 Mont.
322, 912 P.2d 787, 792 (1996) (plurality
opinion) (“The District Court determined
that although Nafisseh had established a
prima facie case of sex discrimination,
EMC had established a legitimate nondis-
criminatory reason for the salary disparity
between Abbas and Nafisseh. The District
Court determined that the differences in
the salaries were based on factors other
than sex. However, in making this deter-
mination, the District Court adjudicated
the disputed issue of material fact as to the
reason for the differences in the sala-
ries.... [Tlhis factual determination of
motive or intent is precisely the reason
that summary judgment is generally inap-
propriate in discrimination cases. Where
different ultimate inferences may be
drawn from the evidence presented by the
parties, the case is not one for summary
judgment.”).

In my view, there is enough here—the
hiring of a younger person, the correlation
evidence of less favorable consideration
the older the applicant, and comments by
a person in the decisionmaking loop—to
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survive summary judgment. See Ryder,
128 F.3d at 133 (noting it is for the factfin-
der to decide how much weight should be
given to a corporate executive’s stray com-
ment as circumstantial evidence of age
diserimination); Guthrie, 803 F.2d at 208
(deferring to the jury’s credibility determi-
nations of testimony evidence).!?

In employment discrimination cases, 1
think it is important that appellate judges
not act as superjurors. See genevally San-
dra F. Sperino & Suja A. Thomas, Un-
equal: How America’s Cowrts Underimine

17. Further, even under the McDonnell Doug-
lus standard, 1 would [ind Hedlund’'s age
discrimination claim survives summary judg-
ment. Under the McDounell Douglas frame-
work, the plaintiff must first establish a pri-
ma [acic casc ol discrimination. Reeves, 530
U.S. at 142, 120 S. Ct. at 2106. Thus, Hed-
lund must show (1) he was a member of a
class prolecled by the ICRA (i.e., an employ-
ce who cannol be discriminated against in
his employment because of his age), (2) he
was otherwise qualified for his position, and
(3) his lerminalion occurred under circum-
slances giving risc to an inference of dis-
crimination, See ITowa Code § 216.6(1);
Farmland Foods, Inc. v. Dubuque Human
Rights Conun'n, 672 N.W.2d 733, 741 n.1
(Iowa 2003) (identifying three basic elements
ol a prima facie case ol discrimination in
employment); Smidl, 695 N.W.2d at 14
(idenlifying three prima facie case elements
for pregnancy discriminalion in employment
under the ICRA); ¢f. Reeves, 530 U.S. at 142,
120 S. CL at 2106 (idenlifving similar prima
facic case clements for a claim under the
Federal ADEA). Hedlund met this initial,
minimal burden of production. See Reeves,
530 U.S. atl 142, 120 S. Ct. at 2106 (indicat-
ing the McDonnell Douglas standard is a test
for the burden of production, not the burden
ol persuasion); Smidr, 695 N.W.2d at 14-15
(noling the prima facie case showing is a
"minimal requirement’’).

Under McDounell Douglas, the burden of
production then shilts to the defendants to
provide evidence showing IHedlund was ter-
minated for a legitimate, nondiscriminatory
reason. See Reeves, 530 U.S. at 142, 120 S. Ct.
at 2106; Smidi, 695 N.W.2d at 15. "This bur-
den is one ol production, not persuasion; it

Iowa [:[4]]

Discrimination Leaw at 19-23  (2017).
There is rarely documentary evidence or
other blatant evidence available showing
intentional discrimination. As a result, a
number of courts have called for an added
measure of “rigor,” “caution,” or “special
caution” in ruling on summary judgment in
discrimination cases. See Gallo v. Pruden-
tial Residential Servs., Litd. P’ship, 22
F.3d 1219, 1224 (2d Cir. 1994); McCoy v.
WGN Cont’l Broad. Co., 957 F.2d 368,
370-71 (7th Cir. 1992); Hayes v. Shalalc,
902 F'. Supp. 259, 263 (D.D.C. 1995) (“Sum-
mary judgment in discrimination cases

‘can involve no credibility assessment.’”
Reeves, 530 U.S. al 142, 120 S. Ct. at 2106
(quoting St. Mary’s Honor Ctr. v. Hicks, 509
U.S. 502, 509, 113 S. Ct. 2742, 2748, 125
L.Ed.2d 407 (1993)). The defendants met this
burden by oflcring evidence that Hedlund was
terminated because of his poor performance
and demeanor.

Finally, under McDonnell Douglas, the bur-
den shifts back to Hedlund to “‘show the em-
ployer's reason was pretextual and that un-
lawlul discrimination was the real reason [or
the termination.” Swiidt, 695 N.W.2d al 15;
see Reeves, 530 U.S. al 142-43, 120 S. Ct. at
2106. Al this point, “[tlhe question, alter all,
is simply whether [Hedlund] has introduced
sufficient admissible evidence from which a
rational trier of fact could find [the dcfen-
dants’] alleged reasons for [his] termination
were false, and intentional discrimination was
the real reason.” Smidr, 695 NW.2d at 15. 1
believe a rational trier of fact could find the
defendants proffered reasons were pretextual
based on the same circumstantial evidence
that supports a f[inding that Hedlund's age
was a motivating factor in the defendants’
decision: Meyers's irrelevant and unnecessary
commenis on Hedlund being in the twilight of
his career and inquiries into when Hedlund
was planning 1o retire, the nine-year age dif-
[erence between Hedlund and his successor,
and the correlation of less favorable consider-
ation of thc older applicants for Hedlund's
position. See Desert Palace, 539 U.S. at 98-
102, 123 S. Ct. at 2153-55 (stating direct
evidence of discrimination is not required and
explaining why). Therefore, even under the
McDonnell Douglas standard, I would con-
clude Hedlund has met his burden of produc-
tion to survive summary judgment.

[2H



[7 42-] Towa

must be approached with special caution
and the Court ‘must be extra-careful to
view all the evidence in the light most
favorable’ to plaintiff.” (quoting Koss v.
Runyon, 859 F. Supp. 15, 22 (D.D.C.
1994))).

Yet, as has been repeatedly noted in the
literature, courts often are very aggressive
in granting summary judgment in eivil
rights cases. Theresa M. Beiner, Let the
Jury Decide: The Gap Between What
Judges and Reasonable People Believe Is
Sexunally Harassing, 7 S. Cal. L. Rev.
791, 846 (2002) (“Courts often judge
harassment incorrectly, granting summary
judgment or judgment as a matter of law
in questionable cases given what social sci-
ence tells about people’s perceptions of
harassment.”); Ann C. McGinley, Credu-
lous Cowrts and the Tortured Trilogy: The
Improper Use of Summary Judgiment in
Title VII and ADEA Cases, 34 B.C. L.
Rev. 208, 255-56 (1993) (concluding too
many courts “weigh evidence, draw infer-
ences in favor of the defendant when it
moves for summary judgment, assess wit-
ness credibility and require plaintiffs to
prove their cases at the summary judg-
ment stage”); Elizabeth M. Schneider, The
Dangers of Sununary Judgnment: Gender
and Federal Ctvil Litigation, 59 Rutgers
L. Rev. 705, 775-76 (2007) (noting the chal-
lenge of keeping summary judgment with-
in proper bounds in gender discrimination
cases); Suja A. Thomas, Summary Judg-
ment and the Reasonable Jury Standard:
A Proxy for a Judge’s Own View of the
Sufficiency of the Evidence?, 97 Judicature
222, 227 (2014) (“[Jludges may fall prey to
their own opinions of evidence upon mo-
tions for summary judgment ....”). The
refusal of courts to allow civil rights cases
to proceed to trial has so frustrated one
Lowa jurist with four decades of experience
that he has called for the abolition of mo-
tions for summary judgment altogether.
Mark W. Bennett, Essay, From the “No
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Spittin’, No Cussin’ and No Swinmary
Judgment” Days of Employment Discrim-
tnation Litigation to the “Defendant’s
Summary Judgment Affirmed Without
Comment” Days: One Judge’s Four-Dec-
ade Perspective, 57 N.Y. L. Sch. L. Rev.
685, 715-16 (2012-2013).

We should approach summary judgment
in this case, and in every case, with great
caution. We should carefully examine the
facts and ask ourselves with self-critical
rigor and discipline the following: Have we
refused to engage in credibility determina-
tions? Have we refused to weigh the evi-
dence? Have we given every legitimate
inference of the meaning of evidence to the
nonmoving party? And then we must apply
the evidence against the relatively low a-
motivating-factor standard. Applying these
principles in this case, I believe that the
defendants’ motion for summary judgment
should have been denied.

D. Defendants’ Check-the-Box Argu-
ment. The defendants also argue they are
entitled to summary judgment on Hed-
lund’s age discrimination claim because
Hedlund failed to exhaust his administra-
tive remedies. Specifically, they contend
Hedlund did not give notice of all of his
civil rights claims in his Iowa Civil Rights
Commission (ICRC) complaint because, on
the complaint form, he checked the boxes
for “Disciplined/Suspended” and “Termi-
nated” but not the box for “Forced to
Quit/Retire.” Because the majority con-
cludes Hedlund did not present sufficient
evidence to survive summary judgment, it
does not need to address this argument.
However, I write to identify the fallacies of
the defendants’ claim.

On July 17, 2013, Hedlund received a
document with the heading “TERMI-
NATION.” The document cited various
rule violations and concluded, “Effective
July 17, 2013, your employment with the

|35
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Iowa Department of Public Safety is ter-
minated.” The document further stated,
“You may appeal this action in accordance
with Iowa Code Section 80.15.”

Towa Code section 80.15 provides a
peace officer with an opportunity, at the
peace officer’s request, for a hearing be-
fore the Employment Appeal Board
(EAB). The statute states that the peace
officer “is not subject to dismissal” during
the pendency of the appeal.

After receiving the document entitled
TERMINATION, Hedlund filed an appeal
wilth the EAB pursuant to section 80.15.
Prior to the scheduled hearing, however,
Hedlund dismissed the appeal. DPS then
notified Hedlund that “the effective date of
your termination from employment with
the Department of Public Safety will be
Thursday, January 30, 2014.” One day pri-
or to the new effective date of his termi-
nation, Hedlund elected to retire from the
department in order to be able to use his
banked sick leave to pay for state health
insurance benefits.

Even if it would have been more accu-
rate to check the “Forced to Quit/Retire”
box on the civil rights form, the civil rights
commission was informed that Hedlund
claimed he was discriminated against in
employment because of his age. Further,
the respondent-employer knew exactly
what the process was leading up to Hed-
lund’s departure. This was not a case
where the employee hid the ball and later
tried to resurrect a claim that was never
presented to the commission in the first
place and deprived the employer of an
opportunity to defend. Cf McElroy .
State, 703 N.W.2d 385, 390-91 (Iowa 2005)
(finding the plaintiff did not exhaust her
administrative remedies on her retaliation
claitn because (1) on her ICRC complaint
form, she checked only the box labeled
“sex” but not the box labeled “retaliation”
and she did not describe any acts of retali-
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ation in her complaint’s narrative, and (2)
the ICRC specifically noted the only issue
was the alleged sex discrimination in em-
ployment).

Also compelling is the fact that Iowa
Code chapter 216 does not distinguish be-
tween  age-discrimination-in-employment
claims that are based on being “[florced to
[qluit/[r]etire” and ones that are based on
being “[tlerminated.” See Iowa Code
§ 216.6(1)a); see also Haskenhoff, 897
N.W.2d at 603 (“A constructive discharge
occurs ‘when the employer deliberately
makes an employee’s working conditions
so intolerable that the employee is forced
into an involuntary resignation.’” (Empha-
sis added.) (quoting Van Meter Indus. v.
Mason City Human Rights Coman’n, 675
N.w.2d 503, 511 (Iowa 2004))). Indeed,
section 216.6(1)(a) does not use the terms
terminate, force to quit, or force to retive.
Rather, section 216.6(1)(e) makes it unlaw-
ful to “discharge any employee” or to “oth-
erwise  discriminate in  employment
against ... any employee because of [the
employee’s] age.” Comparatively, the
ICRC complaint form does not have a box
to check for being “discharge[d],” which
could reasonably mean being terminated,
forced to quit, forced to resign, laid-off,
among other possible actions listed on the
ICRC complaint form.

Moreover, the substantive elements of
an age-discrimination-in-employment claim
are no different if the claim derives from
termination or being forced to retire. Hed-
lund must still prove (1) he is a member of
a particular protected class—age, (2) he
was qualified to do his job, and (3) he
suffered an adverse employment decision
because of his particular protected charac-
teristic—age. See, e.g., Deeds v. City of
Marion, 914 N.W.2d 330, 339 (Iowa 2018)
(setting out same three elements as basis
for a diserimination-in-employment ecase
based on disability); DeBoom, 772 N.W.2d
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at 6-7, 13-14 (setting out elements of preg-
nancy-diserimination-in-employment claim
under the ICRA similarly and adopting
Price Waterhouse’s a-motivating-factor
standard for causation); Vaughan v. Must,
Ine, 542 N.W.2d 533, 538-39 (Iowa 1996)
(identifying similar elements for a Federal
ADEA claim using the Price Waterhouse
standard for causation). Whether the ad-
verse employment action was being termi-
nated or being forced to quit, the alleged
end result is Hedlund was “discharge(d]”
from his employment because of his age,
which 1s ultimately all that section
216.6(1)(e) requires.'®

We have acknowledged that “[a] plain-
tiff will be deemed to have exhausted ad-
ministrative remedies as to allegations
contained in a judicial complaint that are
like or reasonably related to the substance
of charges timely brought before [the ad-
ministrative agencyl.” McElroy, 703
N.W2d at 390 (alterations in original)
(quoting Williams wv. Little Rock Mun.
Water Works, 21 F.3d 218, 222 (8th Cir.
1994)); see Huri v. Office of the Chief
Judge of the Circuit Ct. of Cook Cty., 804
*3d 826, 831-32 (Tth Cir. 2015) (“[Tlhe
relevant claim and the EEOC charge
must, al a minimum, describe the same
conduct and implicate the same individu-
als.”). Hedlund’s allegation that he was
discharged from or otherwise diserimi-

18. Further, Hedlund's situation is distinguish-
able [rom a situation where an ICRC com-
plainant checked a box on the complaint form
identilying one Lype of discriminalory employ-
ment conduct (discrimination based on her
sex), did not check the box for a separate Lype
of discriminatory conducl (retaliatory dis-
crimination), and at trial, tried to pursue a
claim based on the “unchecked” type of dis-

criminatory conduct. See McElrov, 703
N.W.2d at 390-91.
19. Hedlund received only one nolice of termi-

nation, which was dated July 17, 2013. In that
nolice, under the heading “Action To Be Tak-

en,” il said, “Your actions and deportment
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nated against in his employment because
of his age that is contained in his judicial
complaint is reasonably related to his
ICRC complaint allegations that he was
disciplined, suspended, and terminated in
his employment because of his age. See,
e.g., Batson v. Salvation Army, 897 F.3d
1320, 1327 (11th Cir. 2018) (“[TThis Court
... has noted that judicial claims are al-
lowed if they amplify, clarify, or more
clearly focus the allegations in the EEOC
complaint, but has cautioned that allega-
tions of new acts of discrimination are
inappropriate.” (Second alteration in origi-
nal.) (quoting Gregory v. Ga. Dep’t of Hu-
man Res., 365 F.3d 1277, 1279-80 (11th
Cir. 2004) (per curiam))). Additionally,
Hedlund was terminated from his employ-
ment with the DPS only one time—on
July 17, 2018; the effective date of that ter-
mination is all that changed.”® Thus, the
letter informing Hedlund his termination
would become effective on January 30,
2014, was merely a continuation of the
adverse employment action Hedlund cited
in his ICRC complaint—the decision to
terminate him in July 2013.

It is also important to remember that
civil rights complaints are often filed by
lay persons and the civil rights process is
designed to provide an avenue for unrepre-
sented persons to obtain relief. See Mor-

represent behavior that is unacceptable and
warrants discharge.” It then continued, “Ef-
fective July 17, 2013, your employment with
the Towa Department ol Public Salety is ter-
minated.”

In contrast, afller Hedlund dismissed his
appeal to the EAB, he did not receive another
official document or communication inform-
ing him he was now being terminated. In-
stead, he received a letter that said, “Pursuant
to [your] dismissal [of your EAB appeal] and
Iowa Codc seclion 80.15, your effective date of
termination from employment with the De-
partment of Public Safety will be Thursday,
January 30th, 2014.” (Emphasis added.).
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mann v. lowa Wovigforce Dev., 913 N.W.2d
554, 568-69 (Towa 2018); see also Williams
v. Tarrant Cty. Coll. Dist., 717 F. App'x
440, 445 (5th Cir. 2018) (per curiam) (“Be-
cause administrative charges are ‘rarely
drawn by an attorney’, ‘the only absolutely
essential element of a timely charge of
discrimination is the allegation of fact con-
tained therein.” (quoting Sanchez v. Stan-
dard Brands, Inc., 431 F.2d 455, 463, 467
(5th Cir. 1970))); Younis v. Pinnacle Air-
lines, Inc., 610 F.3d 359, 362 (6th Cir.
2010) (noting EEOC charges are usually
filed by aggrieved employees, not attor-
neys, so those complaints should be con-
strued liberally). Thus, our exhaustion
rules relating to civil rights complaints and
the process should not be interpreted or
applied in a highly technical manner. Mor-
mann, 913 NW.2d at 570; McElroy, 703
N.W.2d at 390 (“[TThe administrative com-
plaint must be construed liberally to fur-
ther the remedial purposes of the civil
rights laws.”).

The defendants’ check-the-box argument
is highly technical and would defeat the
purposes of Iowa Code chapter 216. See
Gregory, 855 F.3d at 1280 (holding the
plaintift exhausted administrative reme-
dies even though she failed to check the
retaliation box on the EEOC complaint
because the EEQC investigation “would
huave reasonably uncovered any evidence
of retaliation”); Tarrant Cty. Coll. Dast.,
717 I. App’x at 445 (“[Olur court does not
require a ‘plaintiff [to] check a certain box
or recite a specific incantation to exhaust’
and will not ‘cut off [a party’s rights]
merely because [slhe fails to articulate
correctly the legal conclusion emanating
from hler] factual allegations.”” (Altera-
tions in original.) (first quoting Pacheco v.
Mineta, 448 F.3d 783, 792 (5th Cir. 2006);
and then quoting Sanchez, 431 F.2d at
462)); Spengler v. Worthington Cylinders,
615 F.3d 481, 490 (6th Cir. 2010) (holding
the plaintiff exhausted administrative rem-
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edies on his retaliation claim even though
he did not check the “Retaliation” box on
the EEOC charge because he “clearly
set[ ] forth a retaliation claim in the narra-
tive of the EEQC charge such that both
the defendant and the EEOC were on
notice of [his] retaliation claim”); Kristufek
v. Hussmann Foodservice Co., Toastmas-
ter Div., 985 F.2d 364, 368 (Tth Cir. 1993)
(stating simple technicalities such as
“lw)hat boxes, for instance, are checked on
the EEOC form do not necessarily control
the scope of the subsequent civil com-
plaint”); Norewil v. Peabody Coal Co., 96
F.3d 254, 259 (7th Cir. 1996) (noting when
claims are related and intertwined, strict
and technical application of forms is inap-
propriate); Sw. Convenience Stores, LLC
v. Mora, 560 S.W.3d 392, 401 (Tex. App.
2018) (“[Plaintiff’s] claims may include
those stated in her charge and factually
related claims that could reasonably be
expected to fall within the agency’s inves-
tigation of the claims stated in the
charge.”); ¢f Mormann, 913 N.W.2d at
569 (“Strict and highly technical enforce-
ment of filing limitations [in civil rights
complaints] is inconsistent with the statu-
tory purpose of providing a remedial ave-
nue for unrepresented claimants.”).

On the other hand, it is perfectly appro-
priate to rely on a check-the-box rationale
when there is otherwise no reasonable no-
tice to the respondent and the civil rights
agency of a particular charge. See, e.g.,
Hamzah v. Woodman’s Food Mkt., Inc.,
693 F. App’x 455, 458 (7th Cir. 2017) (find-
ing failure to exhaust when the plaintiff
claiming sexual orientation discrimination
checked boxes for discrimination on the
basis of race, retaliation, and age, but not
for sex, and did not include any factual
allegations related to sexual orientation in
his narrative); Johnson v. Pointe Coupee
Parish Police Jury, 261 F. App’x 668, 670
(5th Cir. 2008) (per curiam) (finding failure

X
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to exhaust on age diserimination claim
when the plaintiff checked only the box for
race discrimination, did not mention age
discrimination in the EEOC charge narra-
tive, or amend the EEOC charge to in-
clude age diserimination); Ramon v. AT&T
Broadband, 195 F. App’x 860, 866 (11th
Cir. 2006) (per curiam) (finding failure to
exhaust on retaliation and hostile work
environment claims when neither “could
have reasonably been expected to grow
lout] of the allegations made ... in [the]
EEOQC charge”); Marshall v. Fed. Express
Corp., 130 F.3d 1095, 1098 (D.C. Cir. 1997)
(“[Alllowing a complaint to encompass alle-
gations outside the ambit of the predicate
EEOC charge would circumvent the
EEOC’s investigatory and conciliatory
role, as well as deprive the charged party
of notice of the charge, as surely as would
an initial failure to file a timely EEOC
charge.” (quoting Schnellbaecher v. Baskin
Clothing Co., 887 F.2d 124, 127 (7th Cir.
1989))); MecElroy, 703 N.W.2d at 390-91
(holding the plaintiff failed to exhaust her
administrative remedies on her retaliation
claim when she did not check the retalia-
tion box on the complaint form, describe
any retaliatory acts in her narrative, or
provide the civil rights commission with
any indication there was a retaliation is-
sue); Sw. Convenience Stores, 560 S.W.3d
at 401 (“A vague or circumscribed EEOC
charge cannot satisfy the exhaustion re-
quirement for claims it does not fairly
embrace.”). However, this is not such a
hide the hall case because Hedlund’s judi-
cial age diserimination claim is related to
and can be reasonably expected to grow
out of the factual allegations made in sup-
port of his age discrimination charge in the
ICRC complaint.

Because this is not a hide the ball type
of case, because age discrimination was
clearly identified as the type of illegality
alleged, and because claims of termination
and constructive discharge are related and
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intertwined, the defendants’ check-the-box
rationale lacks merit.

III. Remedial Issues Under Iowa
Code Section 70A.28(5).

This case involves remedial issues under
Towa Code section 70A.28(5). The first is-
sue is whether Hedlund is entitled to a
jury trial. The second issue is whether he
is entitled to seek an award of emotional
distress damages.

Iowa Code section 70A.28(5)(a) provides
that a person who discharges an employee
in violation of the statute

[i]s liable to an aggrieved employee for
affirmative relief including reinstate-
ment, with or without back pay, or any
other equitable relief the court deems
appropriate, including attorney fees and
costs.

I first consider whether Hedlund is enti-
tled to a jury trial. We have recognized
that, generally, there is no right to a jury
trial in equity cases. Weltzin v. Nail, 618
N.w.2ad 293, 296 (Iowa 2000) (en banc).
Thus, we must begin by determining
whether Hedlund's section 70A.28(5)(a)
claim is equitable or legal in nature.

“The legal or equitable nature of the
proceeding is to be determined by the
pleadings, the relief sought, and the nature
of the case.” Carstens v. Cent. Nat'l Bank
& Tr. Co. of Des Moines, 461 N.W.2d 331,
333 (Towa 1990). However, the fact that an
action is commenced at law or in equity
does not necessarily entitle or deprive a
party of the right to a jury trial on the
issues ordinarily triable to a jury. /d. Simi-
larly, the mere fact that the relief sought
is a legal remedy does not necessarily
classify the action as a legal one. Id. Rath-
er, we must “look at the essential nature of
the cause of action” in addition to the
pleadings and remedy. Id. Further, be-
cause the claim at issue here is a statutory
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Moreover, frontpay serves as an alterna-
tive “other equitable relief” to reinstate-
ment, and it is often awarded in addition to
backpay. See, e.g., Van Meter Indus., 675
N.W.2d at 513-156 & n.5 (calculating both
frontpay and backpay in employment dis-
crimination case); 2 Dobbs Law of Reme-
dies § 6.10(4), at 205, 213-15 (“[Under fed-
eral statutes that are substantially similar
to section TOA.28(5)(a), wlhen reinstate-
ment is permitted under the statute, but
denied for reasons peculiar to the individu-
al claim, ‘front pay’ or an award for future
lost pay may be given in lieu of reinstate-
ment.... When reinstatement is not a
suitable remedy on the facts, a money
remedy for future economic losses must be
constructed if possible.”). As there is no
usual, corresponding “other equitable re-
lief” alternative to backpay, it makes sense
for backpay to be treated as equitable
under the statute and available regardless
of whether the employee is reinstated or,
alternatively, awarded frontpay.

So the question is how to interpret this
statute in a way that is coherent. As a
general matter, I think backpay, which
seems to be a type of damages, is ordinari-
ly a legal remedy. But we must be sensi-
tive to the statutory environment in which
the term has been planted. In the case of
this statute, I believe that backpay is avail-
able whether or not reinstatement occurs.
For purposes of this statute, and this stat-
ute only, T conclude that the remedy of
backpay should be treated as an equitable
remedy.

20. Such a result would be troubling especially
in light of the fact that reinstatement is disfa-
vored as a remedy in the employment context.
See Restatement ol Employment Law § 9.04
& cmts, b-c, at 523-24 (Am. Law Inst. 2015);
2 Dobbs Law of Remedies § 6.10(2), at 198; 3
id. § 12.21(4), al 489; see also Lee v. Stdte,
844 N.W.2d 668, 671 (Iowa 2014) (noting
concern regarding the propriety of reinstate-
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Even so, there are practical reasons that
the legislature expressly enumerated cer-
tain equitable remedies but not legal reme-
dies in section 70A.28(5)(a). First, it must
be remembered that section 70A.28 is ap-
plicable in the employment law context. A
section 70A.28(5)(a) action to enforce the
dictates of section T0A.28(2), which prohib-
it, in part, discharging an employee for
engaging in a protected activity, is akin to
the tort action of wrongful discharge in
violation of public policy. See, e.g., Restate-
ment of Employment Law § 7.07, at 375
(Am. Law Inst. 2015); 2 Dobbs Law of
Remedies § 6.10(3), at 201. But in the
employment law context, there is a tradi-
tional rule against the remedy of specific
performance, especially in the form of re-
instatement. See Restatement of Employ-
ment Law § 9.04 & cmts. b—c, at 523-24; 2
Dobbs Law of Remedies § 6.10(2), at 198;
3 id. § 12.21(4), at 489; see also Lee v.
State, 844 N.W.2d 668, 671 (Iowa 2014)
(noting concern regarding the propriety of
reinstatement in an employment context);
Restatement  (Second) of Contracts
§ 367(1), at 192 (Am. Law Inst. 1981). See
generally Restatement of Employment
Law § 9.04 cmt. b, at 523-24 (providing
rationale for rule against specific perform-
ance); Restatement (Second) of Contracts
§ 367 cmt. a, at 192 (same); 3 Dobbs Law
of Remedies § 12.21(4), at 489-93 (same).
Thus, if the legislature wanted reinstate-
ment to be an available remedy for a
wrongful  discharge under  section
T0A.28(2), it needed to specifically state as
much, which it did in section 70A.28(5)(cv).

ment in an employment context); Restatement
(Sccond) of Contracts § 367(1), at 192 (Am.
Law Inst. 1981). See generally Restatement of
Employment Law § 9.04 cmt. b, at 523-24
(providing rationale for rule against specific
performance); Restatement (Second) of Con-
tracts § 367 cmt. a, at 192 (same); 3 Dobbs
Law of Remedies 8§ 12.21(4), at 489-93
(same).
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Second, a similar rationale explains the
express enumeration of the equitable rem-
edies of attorney fees and costs in section
T0A.28(5)(a). Under the American rule, or-
dinarily each party is responsible for its
own attorney fees and costs. De Stefuno v.
Apts. Downtown, Inc., 879 N.W.2d 155,
168 (Iowa 2016). There is an exception to
that rule, however, where a statute ex-
pressly authorizes an award of attorney
fees. See Lee v. State, 906 N.W.2d 186, 197
(Towa 2018). Thus, if the legislature want-
ed to ensure persons harmed by a violation
of section T0A.28(2) were able to recover
attorney fees and costs in a section
TOA.28(5)a) action, it needed to so state. It
did so in section 7T0A.28(5)(«).

Third, the legislature’s express inclusion
of the “any other equitable relief” lan-
guage in section 70A.28(5)(a), likewise, is
necessary in light of the specific relief
listed in section 70A.28(5)(b), which pro-
vides,

When a person commits, is committing,
or proposes to commit an act in viola-
tion of subsection 2, an injunction may
be granted through an action in district
court to prohibit the person from con-
tinuing such acts. The action for in-
junctive relief may be brought by an
agerieved employee or the attorney
general,

As an injunction is a form of equitable
reliet, relief from a discharge in violation
of subsection (2) pursuant to subsection
(5)(b) can he only equitable relief. There-
fore, if the legislature wanted subsection
(5)(a) to allow for equitable relief, general-
ly, or specific kinds of equitable relief, it
needed to say so. It did this by expressly

2t. Under Iowa law, the elements of a wrong-

[ul discharge in violation of public policy tort
arc

(1) existence of a clearly defined public

policy that protects employee activity; (2)

the public policy would be jeopardized by

the discharge from employment; (3) the em-
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including specific kinds of equitable relief
and equitable relief generally as types of
affirmative relief available under subsec-
tion (5)(a).

In sum, these practical explanations for
the language used in section 70A.28(5)(a)
suggest affirmative relief under section
70A.28(5)(a) can include equitable and le-
gal remedies. Nevertheless, the remedy
sought or available is not the sole factor
we must consider; we must also consider
the essential nature of the action. See
Weltzin, 618 NW.2d at 297 (“[I]t is the
nature of the cause of action, i.e., where
the case is properly docketed, that is the
deciding factor.”); Carstens, 461 N.W.2d at
333 (“We look at the essential nature of
the cause of action, rather than solely at
the remedy, to determine if a party is
entitled to a jury trial.”).

The essential nature of Hedlund’s sec-
tion 70A.28(5)(a) claim is analogous to a
wrongful discharge in violation of public
policy claim.2! See, e.g., 2 Dobbs Law of
Remedies § 6.10(3), at 201 (treating causes
of action that arise from the violation of
statutes prohibiting retaliatory discharge
for whistleblowing as equivalent to com-
mon law wrongful discharge in violation of
public policy claims); see also Jasper v. H.
Nizam, Inc., 764 NW.2d 751, 762 (Iowa
2009). In Jasper, we acknowledged that
“our wrongful-discharge cases that have
found a violation of public policy can gen-
erally be aligned into four categories of
statutorily protected activities,” which in-
clude “exercising a statutory right or privi-
lege,” such as the right to file a workers’
compensation claim or pursue unemploy-

ployee engaged in the protected activity,
and this conduct was the reason for the
cmployee’s discharge; and (4) there was no
overriding business justification for the ter-
mination.
Jasper v. H. Nizam, Inc., 764 N'W.2d 751, 761
(Iowa 2009).
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ment benefits, and reporting the employ-
er’s illegal or publically harmful activities.
764 N.W.2d at 762; see Vanessa F. Kuhl-
mann-Macro, Note, Blowing the Whistle
on the Employment At-Will Doctrine, 41
Drake L. Rev. 339, 34142 (1992), cited by
Jasper, 764 N.-W.2d at 762.

A state employee has an implied statu-
tory vight to whistleblow within the pa-
rameters of section 70A.28(2). Thus, if the
employee exercises that right and is dis-
charged as a result, which constitutes a
violation of section T0A.28(2), the employ-
er’s violation likely gives rise to a wrongful
discharge in violation of public policy tort
action.

Accordingly, so long as a section
70A.28(5)(a) claim does not preempt or
otherwise preclude such a wrongful dis-
charge in violation of public policy claim,
the relief afforded by and the nature of a
section T0A.28(5)(a) proceeding should be
interpreted as being equitable. As nothing
in the Towa Code or our caselaw indicates
the relief afforded in section T0A.28(5)
preempts relief from other common law
avenues of redress, I conclude Hedlund’s
section 70A.28(6)(a) claim is equitable in
nature. But ¢f Restatement of Employ-
ment Law § 5.01 & cmt. ¢ & illust. 3, at
188, 190-92 (noting some states have found
the remedies of reinstatement and back-
pay in their whistleblower statutes to be
completely preemptive). Therefore, Hed-
Iund is not entitled to a jury trial on his
section 7T0A.28(5)(a) claim.

I now turn to the question of emotional
distress damages. The statute does not
specifically state that damages for emo-
tional distress may be recovered. Yet, the
statute allows for affirmative relief. How-
ever, as indicated above, the nature of a
section 70A.28(5)(«) proceeding should be
interpreted as being equitable. Thus, I
conclude that the statute authorizes only
equitable relief. Emotional distress dam-
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ages are not equitable relief, and under my
approach, they are not available under the
statute.

IV. Conclusion.

For the above reasons, I concur in the
majority’s conclusion that Hedlund is not
entitled to a jury trial or emotional dis-
tress damages on his section 70A.28(5)(a)
whistleblower claim. I respectfully dissent
from the dismissal of the age discrimina-
tion claim in this case.

Cady, C.J., and Wiggins, J., join this
concurrence in part and dissent in part.
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IOWA BOARD OF PAROLE, Appellee.
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Background: Inmate, who was sentenced
to life with the possibility of parole for a
kidnapping that occurred when he was 16
vears old, petitioned for judicial review of
Parole Board’s actions, seeking declaration
that Board’s practices and regulations
were unconstitutional. After denying
Board’s motion to dismiss, the District
Court, Polk County, Douglas F. Staskal,
J., denied inmate’s petition on the merits.
Inmate appealed.

Holdings: The Supreme Court, Appel, J.,
held that:

(1) inmate showed prejudice, as required

to potentially obtain relief;
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IN THE IOWA DISTRICT COURT FOR POLK COUNTY

JERAMY HOLLINGSHEAD, Case No. LACL137598
Plaintiff,

V. ORDER GRANTING DC MISFITS,

LLC’S MOTION FOR SUMMARY

MICHAEL DEAN ERICKSON, JUDGMENT

TERRY DEAN ERICKSON,

SHANE ALLEN WESSEL,

CHARLES WESSEL, and DC

MISFITS, LLC,
Defendants.

Plaintiff claims he was injured at a bar called “Misfits.”
Plaintiff alleges Defendant DC Misfits, LLC is liable under Iowa
Code sections 123.92-94, our “dram shop” law.

DC Misfits, LLC has filed a motion for summary judgment. It
contends Plaintiff did not provide the written notice required by
section 123.93. Specifically, DC Misfits, LLC argues Plaintiff’s
notice was deficient because it did not name DC Misfits, LLC.
Instead, it named a different entity called “Leonard LLC dba
Misfits.” (Defendant’s Exhibit A).

Plaintiff concedes that his notice did not name DC Misfits,
LLC. But Plaintiff argues, inter alia, that his notice:
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(1.) identified the bar (“Misfits”) where he was injured;

(2.) stated the date of his injury;

(3.) described the cause of his injury, namely, an assault by

drunken patrons;

(4.) stated Plaintiff’s intention to bring a dram shop action,;

and

(5.) was sent to Founders Insurance Company, who was the

dram shop carrier for DC Misfits, LLC.

Therefore, Plaintiff argues, his notice substantially complied
with section 123.93.

The Court disagrees. In Lang, the lowa Supreme Court said
that the “name” of the defendant licensee (in that case, Lang) is
among the “information” that must be provided—the “essential’
information—“in order” for a written communication to “qualify as a
[section] 123.93 notice.” Arnold v. Lang, 259 N.W.2d 749, 752 (lowa
1977) (italics added).

Here, it is undisputed that Plaintiff’s notice did not mention
DC Misfits, LLC. Therefore, under Lang, Plaintiff’s notice did not
satisfy the requirements of section 123.93. As a result, Plaintifl’s

dram shop claim fails as a matter of law. See, e.g., Grovijohn v.

[ ]
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Virjon, Inc., 643 N.W.2d 200, 204 (lowa 2002) (affirming grant of
summary judgment where plaintiff failed to provide notice as
required by section 123.93).

Defendant DC Misfits, LLC’s motion for summary judgment is
GRANTED. Plaintiff’s claims against DC Misfits, LLC are

DISMISSED.

[+1
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BOWER, Judge.

Jeramy Hollingshead appeals the summary-judgment order dismissinig his
dramshop claim against DC Misfits LLC.

In December 2015, Hollingshead alleges he received personal injuries due
to the intoxication of several individuals while at a bar called Misfits. On June 8,
2016, Hollingshead mailed notice to Founders Insurance indicating he intended to
pursue a dramshop action against Leonard LLC. On July 8, Founders responded
to Hollingshead, informing him the policy for Leonard LIlC had been cancelled
effective February 1, 2015, and sending him a copy of the notice of cancellation.
Hollingshead did not amend the notice to Founders Insurance to inform the
company DC Misfits was the insured party subject to the lawsuit. Nor did
Hollingshead provide notice directly to DC Misfits that he intended to pursue a
dramshop action against them.

In April 2017, Hollingshead filed suit bringing: one claim against the
individuals alleged to be involved with vicarious liability against DC Misfits, and a
dramshop claim against DC lI\‘/Iisfits for selling and serving alcohol to the
individuals.' Hollingshead did not attach to the petition a notice of intention to bring
the action. DC Misfits moved for summary judgment based on Hollingshead'’s
failure to comply with statutory notice requirements for his dramshop claim within
the time frame established by the legislature.

lowa’s Dramshop Act, lowa Code chapter 123 (2015), creates a cause of

action previously unknown in common law, establishing civil liability for persons

' Hollingshead did not attach a copy of the notice to his petition to establish the statutory
jurisdictional prerequisite had been met.
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injured in person or property by an intoxicated person against the entity selling and
serving alcohol to the intoxicated person. Our legislature may require compliance
with certain conditions before a plaintiff may assert a dramshop c!laim. See
Grovijohn v. Virjon, Inc., 643 N.W.2d 200, 203 (lowa 2002); Arnold v. Lang, 259
N.W.2d 749, 751-52 (lowa 1977). lowa Code section 123.93 creates a
jurisdictional prerequisite to a plaintiff's dramshop claim requiring proper notice of
the intent to bring a dramshop claim. Section 123.93 provides requirements for
such notice:
Within six months of the occurrence of an injury, the injured
person shall give written notice to the licensee or permittee or such
licensee’s or permittee’s insurance carrier of the person’s intention
to bring an action under this section, indicating the time, place and
circumstances causing the injury.
Substantial compliance with section 123.93’s notice requirements will suffice. See
Arnold, 259 N.W.2d at 752.

Summary judgment is proper when “there is no genuine issue of material
fact and the moving party is entitled to a judgment as a matter of law.” lowa R.
Civ. P. 1.981(3). Appellate review is “limited to whether a genuine issue of material
fact exists and whether the district court correctly applied the law.” Linn v.
Montgomery, 903 N.W.2d 337, 342 (lowa 2017) (quoting Pillsbury Co. v. Wells
Dairy, Inc., 752 N.W.2d 430, 434 (lowa 2008)).

Hollingshead’s notice of his intent to bring a dramshop claim failed to
substantially comply with section 123.93. Among other things, section 123.93
specifically requires notice be provided by “the injured person” to the “licensee or

permittee or such licensee’s or permittee’s insurance carrier.” In Arnold, our

supreme court held it was “essential” for the notice to contain the licensee or
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permittee’s name. See Armold, 259 N.W.2d at 752. In Berte v. Bode, 692 N.W.2d
368, 370-71 (lowa 2005), the court held a notice listing Berte as “gu‘ardian and
conservator” of a minor child was insufficient to serve as notice of claim for Berte
individually to sustain a dramshop claim—indicating proper identification of the
parties to the suit is a requirement of the notice. As we have previously noted,
“notice on behalf of one party cannot constitute notice on behalf of another party.”
Veach v. Prairie Meadows Racetrack & Casino, Inc., No. 06-0366, 2006 WL
3801735, at *4 (lowa Ct. App. Dec. 28, 2006). Thus, the notice must specify the
plaintiff in the potential suit and properly identify the “licensee or permittee” subject
to the suit.

Here, Hollingshead's notice made no mention of DC Misfits, the licensee at
issue. Instead it referred to “Leonard LLC dba Misfits.” The two are distinct entities
with separate insurance policies which just happened to be with the same carrier.
Leonard LLC was dissolved August 10, 2015, several months before the date of
the alleged injury. Without reference to the intended defendant, DC Misfits,
Hollingshead’s notice was “fatally deficient as to content,” and he did not satisfy a
condition precedent to a dramshop action.? See Arnold, 259 N.W.2d at 752.

As a result, we conclude the district court properly granted summary
judgment dismissing Hollingshead’s dramshop claim against DC Misfits LLC.

AFFIRMED.

Mullins, J., concurs; Doyle, P.J., dissents.

2 For place of injury, the notice only stated “Misfits"—it did not provide an address or even
specify the city where Misfits is located.
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DOYLE, Presiding Judge (dissenting).

| respectfully dissent. | would reverse the district court's grant of summary
Jjudgment in favor of defendant DC Misfits, LLC.

lowa's dramshop statute was enacted to give a right of action to innocent
victims harmed by persons who are overserved alcoholic beverages by licensees
and permittees. Banwart v. 50th Street Sports, L.L.C., 910 N.W.2d 540, 545 (lowa
2018). The underlying purpose of the statute is to place a hand of restraint on
licensees and permittees, i.e., to discourage the selling of excess liquor. /d. To
further that purpose, the dramshop statute is construed liberally. /d.

The statute contains a claim notice provision that provides, in relevant part:

Within six months of the occurrence of an injury, the injured

person shall give written notice to the licensee or permittee or such

licensee’s or permittee’s insurance carrier of the person’s intention

to bring an action under this section, indicating the time, place and

circumstances causing the injury
lowa Code § 123.93 (2015). Substantial compliance with the notice provisions of
section 123.93 is sufficient. Arnold v. Lang, 259 N.W.2d 749, 752 (lowa 1977).

Here, plaintiff's attorney timely sent a section 123.93 notice to Founders
Insurance Company. The notice references “Leonard LLC dba Misfits” as the
insured. The body of the notice states in relevant part:

Notice is hereby given pursuant to lowa Code Sec. 123.93 (2015) of

the. Intention of the undersigned to bring an action under Sec.

123.92 on behalf of Jeramy Hollingshead who was injured on or

about December 12, 2015, at Misfits. Mr. Hollingshead was

assaulted by an individual(s) at Misfits who had become intoxicated

at the aforementioned bar.

Later, plaintiff filed his dram shop suit against the assailants and DC Misfits, LLC.

DC Misfits, LLC filed a motion for summary judgment claiming plaintiff's section
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123.93 notice was fatally defective because it named Leonard LLC d/b/a Misfits
instead of DC Misfits, LLC, the legal owner of Misfits bar at the time of the incident.
An unreported hearing was held. The plaintiff conceded that his notice did not
name DC Misfits, LLC, but argued his notice substantially complied with section
123.93. The district court disagreed. The court concluded that because the notice
did not mention DC Misfits, LLC, the notice did not satisfy the requirements of
section 123.93. Specifically, the court held,

In Lang, the lowa Supreme Court said that the “name” of the

defendant licensee (in that case, Lang) is among the “information”

that must be provided—the “essential’ information—"in order” for a

written communication to “qualify as a [section] 123.93 notice.”

Arnold v. Lang, 259 N.W.2d 748, 752 (lowa 1977) (italics added).

Here, it is undisputed that Plaintiff's notice did not mention DC

Misfits, LLC. Therefore, under Lang, Plaintiff's notice did not satisfy

the requirements of section 123.93. As a result, Plaintiff's dram shop

claim fails as a matter of law.
(Citation omitted.) In my opinion, the district court reads Arnold too narrowly.

Arnold’s dram shop notice was defective in numerous ways; it was sent to
the wrong party, was fatally defective as to content, and was not timely given.
Arnold, 259 N.W.2d at 752. As to its content, it made no reference to the place or
circumstances under which Arnold suffered his injuries. /d. “Neither [did] it
mention Lang’s name nor express any intention of Arnold to bring a dram shop
action against Lang.” /d. The court opined, “All such information was essential in
order to qualify as a section 123.93 notice.” Id. (citing Harrop v. Keller, 253 N.W.2d
588, 592 (lowa 1977)). Notably, Harrop holds:

There are only three matters required for inclusion in the notice by

§ 123.93. The notice must indicate the time, place, and

circumstances causing the injury.”

Harrop, 253 N.W.2d at 593 (emphasis added). This mirrors the statutory language.
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To be sure, the Arnold court noted the notice did not mention Lang’'s name
and stated “such information was essential” in order to qualify a notice under
section 123.93. Amold, 259 N.\W.2d at 752. Nevertheless, | do not believe Amold
adds any requisite matters to the notice beyond what is required by statute.
Joseph H. Lang operated a tavern doing business as Joe Lang’s Tap. /d. at 749-
50. The opinion does not say, but presumably Lang was the licensee or permittee.
A reference to Lang’s name could be to Lang himself; or to the name of the tavern;
or to Lang in his capacity as operator of the tavern, or to Lang in his capacity as
the licensee or permittee. In suggesting Lang’s name was essential to a valid
notice, the Arnold court did not indicate in what context his name was required. 1
do not read Arnold as requiring a section 123.93 notice to name the licensee or
permittee, and it would not be proper tb do so. If the legislature wanted to require
the notice to name the licensee or permittee, it would have so provided in its
legislation.

Here, the notice sets out all the pertinent statutory requisites: plaintiff's
intention to bring a dramshop action and references to the date, place and
circumstances causing the injury. Although the notice’s reference to “Leonard LLC
dba Misfits,” the former operator of the bar, as the insured, is in error, | do not
believe it deems the notice to be fatally deficient as to content. | would reverse the

district court’s grant of summary judgment.
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WIGGINS, Chief Justice.

An injured party brought a dramshop action against a bar. The bar
moved for summary judgment on the ground that the notice given to the
bar or its insurance carrier did not comply with lowa Code section 123.93
(2015). The district court granted the bar’s motion. The injured party
appealed. We transferred the appeal to the court of appeals. The court of
appeals affirmed the district court’s order granting the motion. The
injured party applied for further review, which we granted. On further
review we find the notice given substantially complied with section 123.93.
Therefore, we vacate the decision of the court of appeals, reverse the
judgment of the district court, and remand the case to the district court
for further proceedings.

I. Background Facts and Proceedings.

On December 12, 2015, Jeramy Hollingshead claims he was injured
during an incident at Misfits, a bar in Des Moines. On June 8, 2016,
Hollingshead’s counsel sent notice pursuant to section 123.93 via certified
mail to Founders Insurance Compény. The letter named the holder of the
liquor license as “Leonard LLC DBA Misfits.” The notice given by Jeramy
Hollingshead stated,

Notice is hereby given pursuant to Iowa Code Sec. 123.93
(2015) of the intention of the undersigned to bring an action
under Sec. 123.92 on behalf of Jeramy Hollingshead who was
injured on or about December 12, 2015, at Misfits.
Mr. Hollingshead was assaulted by an individual(s) at Misfits
who had become intoxicated at the aforementioned bar.
Please direct all further communication and correspondence
through my office.

The record establishes the holder of the liquor license was
DC Misfits, LLC not Leonard LLC DBA Misfits. Leonard LLC DBA Misfits
was the holder of the liquor license prior to DC Misfits, LLC. Although the
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name of the liquor license holder in the notice was incorrect, the bar
operated under the name Misfits.

Plaintiff’s statement of undisputed facts states Founders Insurance
Company provided the dramshop insurance to Misfits from 2014 through
2017, regardless of what entity held the liquor license. There is nothing
in the record contradicting this claim. The alleged problem with the notice
was that it named Leonard LLC DBA Misfits as the liquor license holder

not DC Misfits, LLC.

Founders responded to the notice given by Hollingshead as follows:

Founders issued a policy to Leonard LL.C DBA Misfits under
policy number ELIA101341 for a policy period 2/1/15 to
2/1/16. The policy carries Liquor Liability coverage. Please
note the policy was canceled effective 2/1/15. Attached
for your review is the Notice of Cancellation.

The date of loss referenced above falls outside of our policy
period. Therefore, there is no coverage under the Founders
policy for this incident.

If there are any questions regarding this letter, please feel free
to contact the undersigned at your convenience.

Founder’s did not deny it was the insured for the bar known as Misfits.
In April 2017, Hollingshead filed the petition at issue in this case.
In his petition, Hollingshead asserted a dramshop claim against
DC Misfits, LLC. DC Misfits moved for summary judgment. In its motion,
DC Misfits contended Hollingshead did not provide DC Misfits with
statutory notice of his intent to pursue a dramshop claim against Misfits.
The summary judgment record showed Leonard LLC, the entity
Hollingshead identified as the insured owner in his notice to Founders,
was formed in January 2014 and was administratively dissolved in 2015.
Leonard LLC was organized by Daniel Leonard. Leonard LLC was not the
owner or operator of Misfits at the time of the alleged injury. DC Misfits

was formed in 2015. Ricky Folkerts was the owner and operator of
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DC Misfits. DC Misfits became the owner and operator of Misfits in early
2015 and was the owner and operator of the bar at the time of the alleged
injury in December 2015. Leonard LLC and DC Misfits were separate legal
entities without any apparent relation.

Based on this record, the district court granted DC Misfits’ motion
for summary judgment and dismissed Hollingshead’s petition. A divided
court of appeals affirmed the dismissal, and we granted further review.

II. Scope and Standards of Review.

The standard of review for summary judgment is correction of errors
of law. Skadburg v. Gately, 911 N.W.2d 786, 791 (lowa 2018). The party
requesting summary judgment “has the burden of showing the absence of
a genuine issue of material fact.” Id. We review the facts in the record “in
the light most favorable to the nonmoving party” and “draw every
legitimate inference in favor of the nonmoving party.” Id.

III. Analysis.

The general assembly created Jowa’s dramshop liability by statute.
Iowa Code § 123.92. One of the statutory conditions prerequisite to
pursuing such an action is section 123.93. Arnold v. Lang, 259 N.W.2d
749, 750-51 (lowa 1977). The Code provides,

Within six months of the occurrence of an injury, the
injured person shall give written notice to the licensee or
permittee or such licensee’s or permittee’s insurance carrier of
the person’s intention to bring an action under this section,
indicating the time, place and circumstances causing the

injury.
Iowa Code § 123.93 (emphasis added).

We have stated the purpose of this provision is to give the insurance
carrier and/or the licensee notice of the time, place, and circumstances of
the injury so that the licensee can investigate the facts of the claim while

the facts are still fresh. Arnold, 259 N.W.2d at 751. We only require
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substantial compliance with the notice provision. Id. at 752. Moreover,
when “a question is raised as to whether a [section] 123.93 claim notice
has been given a jury issue is ordinarily engendered.” Id. at 753.

In Arnold, we held the notice did not substantially comply with
section 123.93 because it did not make reference to “the place or
circumstances under which plaintiff suffered his alleged injuries” or
“express any intention by Arnold to bring a dramshop action against [the
licensee|.” Id. at 752. There, we held this information was essential in
order for a notice to substantially comply with section 123.93. Id.

In contrast, the notice given by Hollingshead gave notice to the
correct insurance carrier. The notice made reference to the place, time,
and circumstances under which Hollingshead suffered his alleged injuries
and expressed his intent to bring an action. Although it misnamed the
owner of the bar, it did name the bar as Misfits.

Despite the notice misidentifying the liquor license holder, the notice
gave Founders Insurance Company ample notification that the claim was
agéinst the bar known as Misfits, no matter who owned it. It also gave
Founders Insurance Company notice of the time, place, and
circumstances of the injury so that Founders could investigate the facts of
the claim while the facts were still fresh.

Accordingly, we find Hollingshead’s notice substantially complied
with the requirements of section 123.93. For these reasons, we conclude
the district court erred in granting DC Misfits’ motion for summary
judgment.

IV. Disposition.

We vacate the decision of the court of appeals, reverse the judgment

of the district court, and remand the case to the district court for further
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#18-1225, Hollingshead v. DC Misfits, LLC
McDONALD, Justice (dissenting).

“Many states have passed legislation known as dramshop acts.
These statutes are designed to give parties injured by an intoxicated
person a right of action against the persons who sold and served the
intoxicating liquors.” Grovijohn v. Virjon, Inc., 643 N.W.2d 200, 202 (lowa
2002). “A distinguishing feature of the Iowa dram shop act is that it
created liability where none existed at common law.” Id. at 203. Because
the cause of action is statutory, “the legislature may affix the conditions
under which it is to be enforced.” Id.

One of the statutory conditions prerequisite to pursuing such an
action is for the injured party to provide notice of his or her intent to bring
an action under the statute. See Iowa Code § 123.93 (2015); Grovijohn,
643 N.W.2d at 202. An injured party must, “[w]ithin six months of the
occurrence of an injury, . . . give written notice to the licensee or permittee
or such licensee’s or permittee’s insurance carrier of the person’s intention
to bring an action under this section.” Iowa Code § 123.93. The notice
must contain information “indicating the time, place and circumstances
causing the injury.” Id. In Arnold v. Lang, this court held the notice must
also identify by name the licensee against whom the action would be
brought. See 259 N.W.2d 749, 752 (lowa 1977) (“Noticeably, this
communication makes no reference to the place or circumstances under
which plaintiff suffered his alleged injuries. Neither does it mention [the
licensee’s] name nor express any intention by Arnold to bring a dram shop
action against [the licensee]|. All such information was essential in order
to qualify as a [section] 123.93 notice.”).

Given Arnold’s holding that the name of the licensee must be

included in the statutory notice, I conclude the district court did not err in
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granting DC Misfits, LLC’s motion for summary judgment. Hollingshead
served notice on Founders Insurance Company for an insured named
Leonard LLC. In response, Founders notified Hollingshead it had no
coverage in force for Leonard LLC and invited Hollingshead to contact
Founders for additional information. There is nothing in the record
showing Hollingshead contacted Founders or otherwise served notice of
his intent to sue DC Misfits, LLC. Under Arnold, the notice was legally
deficient. Hollingshead’s claim is thus barred, and the district court was
correct in granting DC Misfits, LLC’s motion for summary judgment. See
Grovijohn, 643 N.W.2d at 204 (“When a statute supplies a specific notice
requirement as a condition precedent to suit, any claims under that
statute are barred when notice has not been timely given.”); Arnold, 259
N.W.2d at 751-52 (“A lapse of a statutory period operates, therefore to
extinguish the right altogether.” (quoting Boyle v. Burt, 179 N.W.2d 513,
515 (Iowa 1970))).

The majority opinion’s conclusion that Hollingshead substantially
complied in this case because he provided notice that his “claim was
against the bar known as Misfits” is not sound. This conclusion is
unsound in two respects. First, it contradicts the law of business
associations. A claim must be asserted against a legal person subject to
suit. The “bar known as Misfits” is not a legal person subject to suit. In
contrast, DC Misfits, LLC is a legal person subject to suit. See Iowa Code
§ 4.1(20) (“ [Plerson’ means . . . limited liability company . . . or any other
legal entity.”); id. § 489.104(1) (“A limited liability company is an entity
distinct from its members.”); 5 Matthew G. Doré, lowa Practice Series™
Business Organizations § 13:5, at 321 (2018-2019 ed.) (“A limited liability
company is thus a legal person that can own property and conduct

business apart from its members.”). Hollingshead’s legal claim in this case

/53



(o]

is against DC Misfits, LLC. Hollingshead never provided notice to DC
Misfits, LLC. Instead, Hollingshead provided notice to Leonard LLC.
Hollingshead never identified DC Misfits, LLC as the person he intended
to sue. Instead, he identified Leonard LLC as the person he intended to
sue. The majority’s conclusion that Hollingshead’s provision of notice to
Party A of his intent to sue Party A is legally sufficient to provide Party B
of his intent to sue Party B simply ignores that the entities are separate
and distinct legal persons.

The majority opinion’s conclusion also renders part of the dramshop
statute superfluous. The Code allows for an injured party to pursue a
cause of action against a “licensee or permittee.” Iowa Code § 123.92(1)(q).
To pursue such an action, the injured party must provide notice to the
licensee or permittee or the licensee’s or permittee’s insurance carrier and
specifically identify by name the licensee or permittee in the notice
provided. See id. § 123.93; Arnold, 259 N.W.2d at 752. Because the
identification of the correct legal entity and the provision of notice to the
correct legal entity is prerequisite to suit, the dramshop statute provides
an injured party an extension of the limitations period if the injured party
is unable “to discover the name of the licensee, permittee, or person
causing the injury or until such time as . . . such person has had a
reasonable time to discover the name of the licensee or] permittee.” Iowa
Code § 123.93. The statutory language providing for an extension of time
for an injured party to determine the name of the licensee or permittee is
rendered superfluous under the majority opinion because the injured
party does not need to identify the licensee or permittee in any notice as a
prerequisite to suit. |

The majority opinion is also contrary to the most relevant persuasive

authority. The Michigan Court of Appeals resolved the same issue in Ray
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v. Taft, 336 N.W.2d 469 (Mich. Ct. App. 1983). In that case, the plaintiff
filed a dramshop action against Albert and Dennis Taft doing business as
the Squire Pub. Seeid. at 470. The Tafts had acquired the liquor license
for the Squire Pub after the accident giving rise to the suit. See id.
Subsequently, the plaintiff filed an amended complaint naming Harold
Pukoff doing business as the Squire Pub as an additional defendant in the
suit. See id. Pukoff successfully moved for judgment on the ground he
was not served notice of the dramshop action within the statute of
limitations. See id. at 472. The court of appeals affirmed the dismissal,
rejecting the plaintiff’s argument that notice of his suit against the Squire

Pub was sufficient to provide notice to Pukoff:

In the case at bar, plaintiff erroneously assumes that
the true defendant was the Squire Pub and thus reasons that
he served it in the wrong name, i.e., defendants Taft instead
of defendant Pukoff. However, the place in which the liquor is
sold, given or furnished is not the defendant. Rather, M.C.L.
§ 436.22(5), M.S.A. § 18.993(5) provides that the person who
sells, gives or furnishes the liquor is the true defendant in a
dramshop action. Because defendant Pukoff was the true
defendant, the trial court did not encounter a misnomer
situation. Pukoff was not named as a defendant until after
the expiration of the period of limitation, and he was not
served in either his right name or a wrong name until after the
expiration of the statutory period of limitation.

Id. Similarly, our statute authorizes suit against a licensee or permittee
provided the injured party provides timely notice to the licensee or
permittee. See Iowa Code §§ 123.92-.93. As in Ray, the statute does not
authorize suit against a place upon the provision of notice to the place.
The majority opinion errs in concluding otherwise.

If this were a misnomer case in which the plaintiff provided notice
to the right party but used the wrong legal name, then I would agree with

the majority that the notice substantially complied with the statute. See,
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e.g., Gray v. Steele, 264 N.W.2d 752, 752-53 (lowa 1978) (holding notice
was sufficient where the defendant was identified as “Lance Crammer” but
his true name was “Lance Kramer”); Martin v. Cent. Iowa Ry., 59 lowa 411,
413, 13 N.W. 424, 424-25 (1882) (“Does the misnomer invalidate the
notice? We think not. ... It cannot be doubted that the name Towa
Central Railroad Company,’ the name used in the notice, is synonymous
with the true name of the corporation, viz., ‘The Central lowa Railway
Company.’ ”); Thomas v. Desney, 57 lowa 58, 60-62, 10 N.-W. 315, 316-17
(1881) (discussing the misnomer rule with respect to notice). But this is
not a case of mistaken name. Instead, this is a case of mistaken identity,
where the plaintiff identified the wrong person and served notice on the
wrong person. Under the circumstances, the action is barred. See Smith
v. Baule, 260 N.W.2d 850, 854 (lowa 1977) (“The record before us reveals
plaintiffs simply made a mistake in identity of the railroad they intended
to sue. It was nonexistent and of course valid service could not be made
oﬁ it. . .. This is not a case of correction of a misnomer but rather the
substitution of a new party after the statute of limitations had run.”}; see
also Hansberger v. Smith, 142 A.3d 679, 692 (Md. Ct. Spec. App. 2016)
(“Here, Hansberger was not correcting a misnomer of a defendant who
already had notice of the suit. Instead, he sought to add several new
defendants—parties that, with due diligence, he could have included in his
original complaint.”); Franklin v. Winn Dixie Raleigh, Inc., 450 S.E.2d 24,
28 (N.C. Ct. App. 1994) (“Rather, Winn Dixie Stores, Inc. was the correct
name of the wrong corporate party defendant, a substantive mistake which
is fatal to this action. Quite simply, plaintiffs sued the wrong
corporation.”).

The majority opinion negates the requirement that an injured party

name the licensee or permittee in any notice and effectively overrules
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Arnold. While the majority may disagree with Armold’s interpretation and
construction of the dramshop statute, the case says what it says. It says
the injured party’s notice must include the name of the licensee or
permittee as essential information. See Arnold, 259 N.W.2d at 752. Arnold
has been controlling precedent for forty-three years. The legislature has
acquiesced to the interpretation. See Ackelson v. Manley Toy Direct, LLC,
832 N.W.2d 678, 688 (lowa 2013) (“When many years pass following such
a case without a legislative response, we assume the legislature has
acquiesced in our interpretation.”). I see no compelling reason to change
course now.

For these reasons, I respectfully dissent.
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MAY, Judge.

Can a civil domestic-abuse protective order require the defendant to pay a
“sum of money for the separate support and maintenance of the plaintiff’ even if
the defendant is not otherwise obligated to support the plaintiff? See lowa Code
§ 236.5(1)(b)(6) (2018). The district court answered this question in the negative.
We disagree. We remand for further proceedings.

I. Background Facts and Proceedings

Jenny Fishel and Michael Redenbaugh have been in a relationship for
twelve years. They have two minor children together. They have never been
married.

Fishel claims their relationship has been marred by “an off and on history of
physical abuse” by Redenbaugh. Fishel petitioned the district court for a domestic-
abuse protective order. She requested several forms of relief, including an order
for financial support pursuant to lowa Code section 236.5(1)(b)(6).

On August 30, 2018, the district court heard Fishel's petition. But the court
declined to address Fishel's request for support. Instead, the court advised the
parties that if it granted a protective order, then the court would set a separate
hearing on the issue of support.

Later the same day, the court entered a protective order in Fishel’s favor. It
did not award support.

Fishel filed a “motion to reconsider, enlarge, or amend or for new trial.”
Among other things, Fishel asked the court to award support.

The district court entered an order denying Fishel's motion. It stated in part:
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Section 236.5 does not create an independent right to support.

Rather, it gives the court the discretion to award support in certain

cases when such support would otherwise be allowed by lowa and

federal law.

The parties to this action have never been married. They

were not living together immediately prior to the filing of the petition

in this action. lowa does not recognize claims for palimony. Slocum

v. Hammond, 346 N.W.2d 485 (lowa 1984). Thus, there was no legal

basis in this case to award alimony or something akin thereto. The

fact that the protected party was assaulted by the defendant does

not, in and of itself, generate a right to support.

Fishel now appeals. She raises two issues, one procedural and one
substantive. On the procedural front, Fishel claims the court was obligated to
address the support issue during the August 30 hearing. In Fishel's view, it was
improper to postpone the support issue for a separate hearing. As a substantive
matter, Fishel claims the district court erred in concluding section 236.5 did not
authorize an award of support.

Il. Analysis

We begin with Fishel's substantive claim. We review issues of statutory
interpretation for correction of errors at law. In re Chapman, 890 N.W.2d 853, 856
(lowa 2017).

Chapter 236 is lowa’'s Domestic Abuse Act. lowa Code § 236.1. A plaintiff
“seeking a protective order pursuant to chapter 236 must prove by a
preponderance of the evidence that the [defendant] committed ‘domestic abuse.”
Huntley v. Bacon, No.16-0044, 2016 WL 3271874, at *1 (lowa Ct. App. June 15,
2016); see lowa Code §§ 236.4(1), .6. “Domestic abuse” occurs when (1) the
defendant commits an assault as defined in section 708.1 against the plaintiff; and

(2) the defendant and plaintiff are in one of the relationships identified in section

236.2. See lowa Code § 236.2(2); Clark v. Pauk, No.14-0575, 2014 WL 6682397,
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at *3 (lowa Ct. App. Nov. 26, 2014) (“Domestic abuse’ means an assault as
described in section 708.1 committed by a person in a specified relationship with

the victim.”). Those qualifying relationships include, among others:

“family or household members’ who resided together at the time of the
assault,” lowa Code § 236.2(2)(a),
e ‘“separated spouses” who were “not residing together at the time of the
assault,” id. § 236.2(2)(b);
e “persons who are parents of the same minor child, regardless of whether
they have been married or have lived together at any time,” id. § 236.2(2)(c);
e “persons who have been family or household members residing together
within the past year and are not residing together at the time of the assault,”
id. § 236.2(2)(d); and
« “persons who are in an intimate relationship,” id. § 236.2(2)(e).2
Section 236.5 governs the contents of the protective order. It provides in
part:
1. Upon a finding that the defendant has engaged in domestic abuse:

b. The court may grant a protective order . . . which may contain
but is not limited to any of the following provisions:

(6) 'Linlléss prohibited pursuant to 28 U.S.C. § 1738B, that the
defendant pay the clerk a sum of money for the separate support and
maintenance of the plaintiff and children under eighteen.

' “Family or household members’ means spouses, persons cohabiting, parents, or other
persons related by consanguinity or affinity.” lowa Code § 236.2(4)(a). But “[flamily or
household members’ does not include children under age eighteen of persons” that
otherwise qualify as family or household members. Id. § 236.2(4)(b).

2 An “[i]ntimate relationship’ means significant romantic involvement that need not include
sexual involvement.” It “does not include casual social relationships or associations in a
business or professional capacity.” lowa Code § 236.2(5).
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(Emphasis added.)

The portion quoted just above—subparagraph 6—is at the center of this
appeal. In Fishel's view, subparagraph 6 authorized the district court to order “that
the defendant” pay a specified “sum of money for the separate support and
maintenance of the plaintiff.” Id. § 236.5(1)(b)(6). An order of support was
authorized, Fishel contends, regardless of whether any other statutory provision—
such as section 598.21A—also required the defendant to pay her support.

The district court took the opposite view. 1t concluded section 236.5 “does
not create an independent right of support.” Rather, in the district court's view,
section 236.5 only authorizes an award of support “in certain cases when such
support would otherwise be allowed by lowa and federal law.” (Emphasis added.)

To decide which view is correct, we apply traditional principles of statutory
interpretation. We begin with the understanding that “[i]t is not the function of
courts to legislate.” Hansen v. Haugh, 149 N.W.2d 169, 241 (lowa 1967). We “are
constitutionally prohibited from doing so.” /d. (citing lowa Const. art. lil., § 1).
Instead, “[i]t is our duty to accept the law as the legislative body enacts it." Holland
v. State, 115 N.W.2d 161, 164 (lowa 1962). So we apply each statute “as it is
written.” Moss v. Williams, 133 N.W. 120, 121 (lowa 1911). We find a statute’s
meaning in the “text of the statute,” the “words chosen by the legislature.” State v.
Childs, 898 N.W.2d 177, 184 (lowa 2017) (citation omitted).

Applying these principles here, we conclude Fishel is correct. The words of
subparagraph 6 convey an unambiguous message: In any chapter 236 protective
order, the district court may include an express requirement “that the defendant’—

the abuser—pay a specified “sum of money for the separate support and
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maintenance of the plaintiff'—the victim. lowa Code § 236.5(1)(b)(6).
Subparagraph 6 does include one exception: It prohibits awards that would violate
“28 U.S.C. § 1738B,” a federal provision that relates only to child support. But that
is the only exception. There is no exception for plaintiffs like Fishel who never
married their abusers and, therefore, are not also entitled to support under another
statutory provision, such as section 598.21A. Indeed, nothing in subparagraph 6—
or elsewhere in chapter 236—suggests that support can only be awarded to
plaintiffs who are already entitled to support.

So we reject the view that support can only be awarded to a plaintiff for
whom support is already available. Rather, based on the unambiguous words of
the statute, we conclude that any chapter 236 protective order “may” provide for
the “separate support and maintenance of the plaintiff,” regardless of what other
rights the plaintiff might hold. lowa Code § 236.5(1)(b)(6) (emphasis added); see
lowa Code § 236.7(1) (stating “[a] proceeding under this chapter . . . is in addition
to any other civil or criminal remedy” (emphasis added)).

We emphasize the word “may.” In general, “may” authorizes but does not
require. See lowa Code § 4.1(30) (comparing “may” with “shall” and “must’).
“May” is permissive, not mandatory. See Clark, 2014 WL 6682397, at *4. “May”

signifies discretion.®

3 See, e.g., Bowman v. City of Des Moines Mun. Hous. Agency, 805 N.W.2d 790,
796 (lowa 2011) (“The district court’s reading of § 982.552(c)(2)(i) as permissive,
not mandatory, in construction was reinforced in its view by the definition of ‘may’
in the lowa Code which states the word ‘may’ merely invokes a power, not a duty.”);
Yohn v. Bd. of Dirs./Clear Lake Sanitary Dist., 672 N\W.2d 716, 717 (lowa 2003)
(“Use of the word ‘may’ in section 358.16 strongly suggests the petitioners have
no right to force the limited annexation of their property; this decision rests in the
discretion of the district.”); In re Adoption of S.J.D., 641 N.W.2d 794, 798 (lowa
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So we certainly do not imply that every protective order must provide for
support. Rather, we conclude only that the district court has discretion to order
support regardless of whether the plaintiff is—or is not—also entitled to support
under another statute.

Here, the district court concluded it did not have discretion to award support
because “support would” not “otherwise be allowed” to Fishel under state or federal
law. (Emphasis added.) For the reasons explained, we believe this conclusion
was erroneous. So we remand for further proceedings consistent with this opinion.
See, e.g., State v. Lee, 561 N.W.2d 353, 354 (lowa 1999).

We offer no opinion as to whether (1) an award of support is appropriate; or
(2) if so, what amount would be appropriate. We commit those questions, in the
first instance, to the sound discretion of the district court on remand.

lil. Disposition

We affirm the district court’s entry of the August 30, 2018 Final Domestic
Abuse Protective Order. We remand for further proceedings concerning Fishel's

request for support under lowa Code section 236.5(1)(b)(6).

2002) (“By using the word ‘may,’ the legislature signaled its intention to place the
decision about whether to file an affidavit to reveal or not reveal the biological
parent’s identity squarely in the discretion of that parent.”); State v. Maghee, 573
N.W.2d 1, 5 (lowa 1997) (“The first part of the rule is discretionary: the district court
may order amendment so as to correct errors or omissions that either are or are
not substantive.”); State ex rel. Lankford v. Allbee, 544 N.W.2d 639, 641 (lowa
1996) (“Moreover, the use of the word ‘may’ indicates that the director has
discretion to make any of the deductions permitted by section 904.702."); Feller v.
Scott Cty. Civil Serv. Comm’n, 435 N.W.2d 387, 390 (lowa Ct. App. 1988) ("“The
use of the word ‘may’ in the statute confers a power and places discretion within
the one who holds the power.”).
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In light of this disposition, we conclude Fishel’'s procedural arguments about
the August 30 hearing are moot. So we decline to address them. See Homan v.
Branstad, 864 N.W.2d 321, 328 (lowa 2015) (“It is our duty on our own motion to
refrain from determining moot questions.” (citation omitted)).

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.
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IN THE IOWA DISTRICT COURT IN AND FOR POLK COUNTY

ROY KARON, an individual, Case No.: LACL140490
and PEDDLER, LLC, an Iowa
Corporation,
ORDER ON MOTION TO
Plaintiffs, DISMISS

V.

JAMES MITCHELL, an
individual, WYNN ELLIOTT, an
individual, ELLIOTT AVIATION,
a corporation, ELLITOTT
AVIATION AIRCRAFT SALES,
INC., a corporation, d/b/a
ELLIOTTJETS,

Defendants.

Plaintiffs allege Defendants defrauded them into buying an
airplane at an excessive price. On February 23, 2018, Plaintiffs
filed their petition. On April 13, 2018, Defendants filed a motion to
dismiss.

Defendants contend that, as part of the airplane transaction,
the parties entered a “purchase agreement.” It is attached to
Defendants’ motion as Exhibit AA.

The purchase agreement includes a “Choice of Law and

Jurisdiction” clause. It appears as paragraph 9 on pages 8 and 9.

[1]
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It states as follows:

9. CHOICE OF LAW AND JURISDICTION. Seller and Purchaser agrea this Agreement will be deemed made
and entered into and will be performed wholly within the State of Kansas, and any dispute arising under, out
of, or related in any way to this Agreement, the legal relationship between Seller and Purchaser, or the
transaction that is the subject of this Agreement will be governed and construed under the laws of the State of

Kansas, USA, exclusive of conflicts of laws. Any dispute arising under, out of, or related in any way to this
Agreement, the legal relationship between Seller and Purchaser or the transaction that is the subject of this
Agreement will be adjudicated solely and exclusively in the United States District Court for the State of
Kansas, in Wichita, Kansas, or, if that court lacks jurisdiction, Kansas state courts of the 18" Judicial District.
Each of the parties consents to the exclusive, personal jurisdiction of these courts and, by signing this
Agreement, waives any objection to venue of the Kansas courts.

This clause is referred to here as “Paragraph 9.”

Defendants ask this Court to enforce Paragraph 9.
Specifically, Defendants ask this Court to: (1.) dismiss with
prejudice because, inter alia, Plaintiffs’ claims are barred by the
applicable Kansas statutes of limitation; or, in the alternative, (2.)
dismiss without prejudice because Kansas, not lowa, is the parties’
chosen venue.

Plaintiffs respond that, because they have alleged that the
purchase agreement was “procured by fraud” and is “void ab initio,”
the Court cannot enforce Paragraph 9 of the purchase agreement.
Plaintiffs emphasize that, because the purchase agreement is not
“fully integrated,” their claims of fraudulent inducement are not
precluded.

Importantly, though, Plaintiffs’ fraud claims are about the

[2]
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transaction as a whole, through which they were allegedly
“defrauded out of $400,000.” (Plaintiffs’ brief, p. 8). Plaintiffs make
no claim that Paragraph 9 was induced by fraud. Nor do Plaintiffs
claim that Paragraph 9 itself is otherwise invalid.

Thus, the problem before the Court is similar to one that
sometimes arises in the context of arbitration: If a contract contains
an arbitration clause, and if the plaintiff claims that the entire
contract was fraudulently induced, should the arbitration clause be
enforced?

In Prima Paint, the United States Supreme Court held that if
the plaintiff’s allegations of fraud are directed to the total
transaction, and not to the arbitration clause itself, then the
arbitration clause should be enforced. Prima Paint Corp. v. Flood &
Conklin Manufacturing Co., 388 U.S. 395 (1967). Arbitrators, not
judges, should resolve allegations of fraud in the transaction “as a
whole.” See Madol v. Dan Nelson Auto. Grp., 372 F.3d 997, 1000
(8th Cir. 2004) (applying Prima Paint).

Iowa has adopted the Prima Paint rule. In Dacres, our

Supreme Court said this:

RX
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We are convinced that the decision of the Supreme Court
in Prima Paint Corp. v. Flood & Conklin Manufacturing Co.,
388 U.S. 395, 87 S.Ct. 1801, 18 L.Ed.2d 1270 (1967),
interpreting the Federal Arbitration Act should be applied
to claims made under Iowa contract law involving alleged
fraud in the inducement. The Court held in that case
that, if a claim of fraud in the inducement is aimed at the
entire contract and that contract includes an agreement
for arbitration of disputes with respect thereto, the fraud
claim is properly to be determined by the arbitrators.
Only if the fraud in the inducement claim is specifically
directed at the arbitration clause itself is it subject to
litigation in a court. Id. at 404, 87 S.Ct. at 1806, 18
L.Ed.2d at 1277. We approve that rule and apply it in the
present case. Because Dacres' allegations of fraud in the
inducement go to the entire agreement, they were
properly determined by the arbitrators.

Dacres v. John Deere Ins. Co., 548 N.W.2d 576, 578 (lowa
1996).

Of course, Paragraph 9 is not an arbitration clause. Instead, it
contains venue and choice of law provisions. Courts have held,
however, that the Prima Paint rule applies with equal force to venue
and choice of law provisions. See, e.g., Stamm v. Barclays Bank of
New York, 960 F. Supp. 724, 729 (S.D.N.Y. 1997) (citing Prima Paint
and other authorities for the proposition that a “claim of fraud in
the inducement of a contract is insufficient to invalidate a forum
selection or choice-of-law clause found in that contract”). As
Magistrate Judge Walters correctly observed, venue and choice of

[+
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law provisions “would be practically unenforceable if they could be
avoided simply by an allegation of fraud in the inducement.” Morris
v. McFarland Clinic P.C., No. CIV. 4:03-CV-30439, 2004 WL 306110,
at *2 (S.D. Iowa Jan. 29, 2004).

The Court concludes, therefore, that the Prima Paint rule
should be used to determine whether Paragraph 9 is enforceable.
See Dacres, 548 N.W.2d at 578. As already explained, Plaintiffs’
claims of fraud are about the transaction as a whole. Plaintiffs do
not claim that Paragraph 9 itself was fraudulently induced.
Therefore, under the Prima Paint rule, Paragraph 9 should be
enforced.

The analysis is not over, though. Paragraph 9 includes both a
selection of Kansas law and a selection of Kansas courts.

Therefore, in applying Paragraph 9, the Court has two options: (1.)
dismiss the case for refiling in Kansas; or (2.) retain the case and
apply Kansas law to the substantive issues before the Court, e.g.,
Defendants’ statute of limitations defense.

The parties have not voiced strong opinions about this issue.
Although Defendants would prefer the latter option, they

acknowledge the Court is free to choose either.

1
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The Court finds guidance in familiar principles of contract
interpretation. Whenever practicable, contract language should not
be treated as “meaningless.” LDF Food Grp., Inc. v. Liberty Mut. Fire
Ins. Co., 36 Kan. App. 2d 853, 863, 146 P.3d 1088, 1095 (2006);
accord Kerndt v. Rolling Hills Nat. Bank, 558 N.W.2d 410, 416 (Iowa
1997). Rather, to the extent practicable, “all provisions” should be
“given effect.” Jenkins v. T.S.I. Holdings, Inc., 268 Kan. 623, 635, 1
P.3d 891, 899 (2000); accord Hubbard v. Marsh, 241 Iowa 163, 168,
40 N.W.2d 488, 491 (1950) (noting it is “fundamental that all words
used in written instruments must be given effect, if reasonably
possible”).

These principles suggest the Court should enforce all of
Paragraph 9, not just part of it. That way, the parties will receive
the full benefit contemplated by Paragraph 9: Kansas substantive
law applied by a Kansas court.

Therefore, the Court ORDERS as follows:

1. Defendants’ motion to dismiss is GRANTED in part and
DENIED in part.

2.  Plaintiffs’ petition is DISMISSED without prejudice.

L6l
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3. If Plaintiffs refile this case, they must do so in Kansas
federal or state court as required by Paragraph 9 of the purchase

agreement.

[7]
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State of towa Courts

Type: OTHER ORDER
Case Number Case Title
LACL140490 ROY KARON ET AL VS JAMES MITCHELL ET AL
So Ordered
g —

David May, RistrictLourt Judge,
Fifth JudiciglBistrict of lowa

Electronically signed on 2018-06-13 08:07:24 page 8 of 8

|73



Plegse ses note
oV Y% 2%
IN THE COURT OF APPEALS OF IOWA

No. 18-1910
Filed November 6, 2019

IN RE THE MARRIAGE OF ANDREA KAY MANN
AND STEVEN ROBERT MANN

Upon the Petition of
ANDREA KAY MANN,
Petitioner-Appellee,

And Concerning
STEVEN ROBERT MANN,
Respondent-Appellant.

Appeal from the lowa District Court for Dickinson County, Carl J. Petersen,

Judge.

Steven Mann appeals several provisions of the decree dissolving his

marriage to Andrea Mann. AFFIRMED AS MODIFIED.
Matthew G. Sease of Sease & Wadding, Des Moines, for appellant.
Joseph L. Fitzgibbons of Fitzgibbons Law Firm, L.L.C., Estherville, for

appellee.

Considered by Vaitheswaran, P.J., and Tabor and May, JJ.
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VAITHESWARAN, Presiding Judge.

Steven and Andrea Mann married in 2002 and divorced in 2017. The district
court denied Steven’s request for spousal support and assigned a higher value to
his guns and accounts receivable than he requested. On appeal, Steven asks us
to revisit both issues.

L Spousal Support
Steven requested spousal support based on the disparity in his income
relative to Andrea’s. The district court denied the request, reasoning as follows:
This is a marriage of 16 years. Steven was married previously. The
parties entered the marriage with modest means and now leave the
marriage with reasonable assets. Steven['s] employment
circumstances have not changed over the period of the marriage.
Andrea has improved her earning capacity through her own
determination. Steven did not sacrifice for Andrea to improve her
earning capacity. Traditional alimony would not be appropriate based
upon the length of the marriage and the earning capacity of both
parties. Rehabilitative alimony is not appropriate based upon the
parties’ current employment circumstances. Finally, Steven is not
entitled to reimbursement alimony. The record before the Court does
not demonstrate that Steven is in need of alimony. Based upon the

entire record, the property distribution above and the factors set forth
above, the Court concludes alimony shall not be awarded to either

party.

On appeal, Steven argues the following factors justified an award of
traditional alimony: (A) the length of his marriage, (B) the disparity between his
earnings and Andrea’'s, (C) the fact that most of the couple’s assets were
accumulated during the marriage, (D) a claimed inequitable property distribution
(E) his limited education, (F) the age difference between the parties, and (G) what
he characterizes as Andrea’s reasonable ability to pay spousal support. See lowa

Code § 598.21A(1) (2017) (setting forth the factors for consideration in award of

/75



“Pleage se pote
[4] on paeg 8
spousal support). Based on these factors, he seeks (H) modification of the
dissolution decree to grant him spousal support “from anywhere between $2395
per month to $3329 per month.” He does not specify a duration.

Although a district court has “considerable latitude” in making an award of
spousal support, we will modify the award if “it fails to do equity between the
parties.” In re Marriage of Schenkelberg, 824 N.W2d 481, 486 (lowa 2012). Our
review is de novo. In re Marriage of Anliker, 694 N.W.2d 535, 540 (lowa 2005).

A. “[D]uration of the marriage is an important factor for an award of
traditional spousal support.” In re Marriage of Gust, 858 N.W.2d 402, 410 (lowa
2015). “[MJarriages lasting twenty or more years commonly cross the durational
threshold and merit serious consideration for traditional spousal support.” /d. at
410-11. But the supreme court has approved an award of traditional spousal
support in a marriage lasting sixteen years. Schenkelberg, 824 N.W.2d at 486-
87.

We agree with Steven that the length of the marriage did not preclude an
award of traditional spousal support. We turn to the other factors he raises.

B. “The comparative income of the spouses is another factor for the court
to consider when evaluating an award of spousal support.” /d. at 486. “Where
there is a substantial disparity, . . . [w]e have . . . approved spousal support where
it amounts to approximately thirty-one percent of the difference in annual income
between spouses.” Gust, 868 N.W.2d at 411-12.

Steven and Andrea’s earnings differential was significant. Andrea

acknowledged as much in confirming the accuracy of figures included in a
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summary prepared by Steven. Those annual earnings figures for the four years

preceding the dissolution trial were as follows:

Andrea Steve
2017 $118,286 $15,730
2016 $137,734 $8859
2015 $107,129 $14,416
2014 $124,843 $16,847

Although Andrea testified Steven could earn more if he consistently billed his
customers, she agreed she handled the bookkeeping for the business until 2017
and there was no issue with billing until then. Notably, Andrea’s annual salary
would far outstrip Steven’s even if we accepted her testimony that he could earn
as much as $5000 per month.

The district court found Andrea’s annual income was $118,000 and Steven
had an earning capacity of $36,000. Joint tax returns support these figures. We
conclude the disparity in earnings justified an award of spousal support.

C., D. “All property of the marriage that exists at the time of the divorce,
other than gifts and inheritances to one spouse, is divisible property.” In re
Marriage of Sullins, 715 N.W.2d 242, 247 (lowa 2006). “Property division and
alimony should be considered together in evaluating their individual sufficiency.”
In re Marriage of Trickey, 589 N.W.2d 753, 756 (lowa Ct. App. 1998). “Alimony
may . . . be awarded to a spouse in addition to the distribution of property.” In re
Marriage of Hansen, 733 N.W.2d 683, 702 (lowa 2007).

Steven argues the parties accumulated most of their assets during the
marriage and “obtained a certain style of living that [he] will have no opportunity to
recapture.” He also contends, “A majority of the assets awarded to [him] are non-

liquid and are nonrevenue generating” and “the assets which are liquid[] are mostly
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retirement accounts which cannot be truly liquidated without severe tax penalties.”

Finally, he notes that he “was also left with all of the parties’ marital debt

obligations, totaling $57,000.” In his view, these property-related factors support
an award of spousal support.

The couple appeared to live a comfortable but not extravagant lifestyle.
Although many of the assets allocated to Steven were non-liquid, they were
business-related assets that assisted him in generating revenue. In addition,
Steven received a non-retirement stock fund with a value of $53,503.05. As for
the debt allocation, most if not all the debts were accumulated by Steven in
connection with his business or following the couple’s separation. See id. at 703.

Specifically, the parties testified to the following purposes for each debt assigned

to Steven:

$14,934 Steve’s 2014 Chevrolet Silverado

$6500 Steve's 2004 Chevrolet pickup

$3726 Steve’s business credit card

$7499 Joint account with each party holding a credit
card; amount reflects accumulated debt on
Steven’s credit card

$9138 Purchase for Steven’s business

$6500 business loan

$2500 Payroll

$4400 Payroll

$1328 Payroll

$1328 Payroll

We conclude the property-related factors Steven raises as grounds for an award
of spousal support do not independently support his request for an award.

E. “The educational level of each party at the time of marriage and at the
time the action is commenced” is a factor for consideration in the spousal support

determination. lowa Code § 598.21A(1)(d). Steven did not have a college degree.

| 7%
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He began a lawn-mowing service at the age of twelve and continued in that
business, later adding a snow-removal service. For a period of time, he also
worked as a bartender. Andrea received a bachelor's degree in business
management. She used her degree to pursue promotions within the company
employing her. Her education enhanced her earning capacity and is a factor
favoring an award of spousal support to Steven. See In re Marriage of Clinton,
579 N.W.2d 835, 838 (lowa Ct. App. 1988).

F. Age is a factor in the spousal support determination. See lowa Code
§ 598.21A(1)(b). Steven argues his age of forty-nine makes “it difficult for [him] to
enter into any new career path.” On our de novo review, we disagree. There is
no indication Steven lacked the physical or mental ability to begin a new career, if
necessary. There also is scant evidence evincing a physical inability to continue
in his chosen field. The key roadblock to success was his failure to collect the
debts owed to him for services rendered. Shortly before trial, Steven attempted to
address the issue by contacting his mother and sister about bookkeeping
programs that could be installed on his computer. His age had no bearing on
whether he could learn to manage the business side of his operation.

G. Finally, we must consider Andrea’s ability to pay spousal support. See
Gust, 858 N.W.2d at 411-12. Andrea testified her expenses consumed her
monthly salary and she had no spare money to pay alimony. On our de novo
review, we disagree.

Andrea listed her annual income as less than $80,000. As noted, the district
court found she received an annual salary of $118,000, a figure supported by the

couple’s joint tax returns. Even if we accept Andrea’s monthly expense total—an
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amount Steven contends is inflated—her income as found by the district court
would more than accommodate a spousal support award. We are left with the
disposition.

H. There are three established categories of spousal support—traditional,
rehabilitative, and reimbursement. In re Marriage of Becker, 756 N.W.2d 822, 826
(lowa 2008). “The purpose of a traditional or permanent alimony award is to
provide the receiving spouse with support comparable to what he or she would
receive if the marriage continued.” Gust, 8568 N.W.2d at 408 (quoting In re
Marriage of Hettinga, 574 N.W.2d 920, 922 (lowa Ct. App. 1997)). “Traditional
spousal support is ‘payable for life or so long as a spouse is incapable of self-
support.” Becker, 756 N.W.2d at 826 (quoting /n re Marriage of Francis, 442
N.W.2d 59, 63-64 (lowa 1989)). “Rehabilitative alimony was conceived as a way
of supporting an economically dependent spouse through a limited period of re-
education or retraining following divorce, thereby creating incentive and
opportunity for that spouse to become self-supporting.” Francis, 442 N.W.2d at
63. “Because self-sufficiency is the goal of rehabilitative alimony, the duration of
such an award may be limited or extended depending on the realistic needs of the
economically dependent spouse, tempered by the goal of facilitating the economic
independence of the ex-spouses.” Id. at 64. Finally, reimbursement alimony “is
predicated upon economic sacrifices made by one spouse during the marriage that
directly enhance the future earning capacity of the other.” Id.

Although our courts have articulated these three categories of spousal
support, “there is nothing in our case law that requires us, or any other court in this

state, to award only one type of support.” Becker, 756 N.W.2d at 827. After
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considering the statutory factors, the court may fashion an award that overlaps the
lines drawn for each category. See id.; In re Marriage of Witherly, 867 N.W.2d
856, 859 (lowa Ct. App. 2015) (characterizing district court’s spousal support
award as a combination of traditional and rehabilitative alimony).

We conclude Steven is entitled to spousal support based on the length of
the marriage and the earnings disparity, together with Andrea’s education and her
prospect for advancement and enhanced earnings. These are the hallmarks of a
traditional alimony award. But we recognize that, unlike many situations in which
traditional alimony is awarded, Steven earned income throughout the marriage, in
his chosen profession. Cf. Gust, 858 N.W.2d at 415 (“As is often the case where
traditional spousal support is awarded, Linda spent many years as a stay-at-home
mom.”); In re Marriage of Geil, 509 N.W.2d 738, 742 (lowa 1993) (“By mutual
agreement, Linda spent most of those years out of the work force.”). Aithough
Andrea’s income was significantly greater than his, he was not incapable of self-
support in the long-term. He simply needed time to gain the business acumen
Andrea exercised during the marriage. For that reason, the award also bears
some resemblance to rehabilitative alimony, which has the purpose of self-
sufficiency.

Having concluded Steven is entitled to spousal support, we turn to the
amount and duration of the award. For awards of traditional alimony, “[w]lhere
there is a substantial [earnings] disparity,” the supreme court has stated, “[W]e do
not employ a mathematical formula to determine the amount of spousal support.”

Gust, 858 N.W.2d at 411-12. At the same time, the court has “approved spousal
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support where it amounts to approximately thirty-one percent of the difference in
annual income between spouses.” Id. at 412.

Steven hangs his hat on the thirty-one percent figure in advocating for a
$2395 per month to $3329 per month spousal-support award. He does not specify
a duration, presumably because traditional alimony awards ordinarily are of
unlimited duration. See id. at 415. But, as Gust noted, they need not be. /d. The
duration may be limited where, “after a period of rehabilitation and retraining, the
income of the payee spouse ‘should allow [the payee] to become self-supporting
at a standard of living reasonably comparable to the standard of living [the payee]
enjoyed during the marriage.” Id. (quoting Becker, 756 N.W.2d at 827). And, of
course, rehabilitative alimony is of limited duration. Becker, 756 N.W.2d at 826.

We conclude Steven should receive $2395 in spousal support per month.
The amount represents thirty-one percent of the lowest income difference between
Andrea and Steven'’s earnings in the four years preceding the dissolution trial. We
further conclude Andrea shall pay the sum for a period of three years, which should
afford Steven sufficient time to learn the bookkeeping and accounting side of his
business. The dissolution decree is modified to reflect these changes.

. Property Distribution

Steven also challenges the district court’s property division as inequitable.
He specifically questions the valuation of his business accounts receivable and the
value of his guns. In relevant part, the district court stated:

The parties stipulate to a great majority of the assets and
liabilities. The only contentious issue is the accounts receivable that

have not been billed for several months. Each party asserts a certain

dollar figure . . .. Afurther contention is the value of guns. It appears
that Steven is an avid hunter and has a dozen or so firearms. Andrea
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asserts the value to be $20,000, while Steven asserts the value to

be $1000, and presents that a majority of the guns were gifts from

his father.
The district court assigned a value of $66,000 to the accounts receivable and a
value of $5000 to the guns. Both figures are within the range of evidence. See
Hansen, 733 N.W.2d at 703 (“Ordinarily, a trial court's valuation will not be
disturbed when it is within the range of permissible evidence.”); In re Marriage of
Gensley, 777 N.\W.2d 705, 720 (lowa Ct. App. 2009) (same).
1. Appellate Attorney Fees

Andrea requests appellate attorney fees in an unspecified amount. An
award of appellate attorney fees rests within this court’s discretion. In re Marriage
of Berning, 745 N.W.2d 90, 94 (lowa Ct. App. 2007). Andrea has the financial
ability to pay her own attorney fees. Accordingly, we decline her request.

AFFIRMED AS MODIFIED.

Tabor, J., concurs; May, J., concurs in part and dissents in part
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1
MAY, Judge (concurring in part and dissenting in part)

| appreciate the majority’s thoughtful, well-written opinion. Like the majority,
I would affirm the district court’s division of the parties’ property. | would also deny
appellate attorney fees.

As to spousal support, however, | part ways. For the reasons discussed
below, | would affirm the district court’s decision to deny support.

As will also be discussed, however, | would not accept Andrea’s invitation
to consider Steven’s domestic abuse as part of our spousal-support analysis.
While public policy may support her invitation, our current law does not.’

I. Denial of spousal support was an equitable outcome.

| begin with our principles of review. In general, the trial judge is best
positioned to understand the parties and their situations. While appellate courts
“‘must rely on the printed record,” the trial judge “is greatly helped in making a wise
decision about the parties by listening to them and watching them in person.” In
re Marriage of Vrban, 359 N.W.2d 420, 423 (lowa 1984) (citation omitted). So we
appreciate “the district court is best positioned to evaluate the needs of parties.”
In re Marriage of Dirkx, No. 18-0422, 2019 WL 3330625, at *2 (lowa Ct. App. July
24,2019). And we “recognize the [district] court [is] in the best position to balance
the parties’ needs.” In re Marriage of Gust, 858 N.W.2d 402, 416 (lowa 2015).

Because of the district court’s superior vantage point, we afford that court
“considerable latitude” in fashioning or denying an award of spousal support. Inre

Marriage of Benson, 545 N.W.2d 252, 257 (lowa 1996). While our review is de

" To be clear: | believe the majority agrees with me on the domestic abuse issue. | draw
attention to the issue because it seems likely to arise again in the future.
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novo, we will disturb the district court’s determination “only when there has been a
failure to do equity.” /d.

Latitude means “freedom of action or choice.” Latitude, Webster's New
Collegiate Dictionary (1977). It is akin to discretion. See In re Marriage of Duffy,
No. 16-1446, 2017 WL 2684352, at *2 (lowa Ct. App. June 21, 2017) (“We give
the [district] court considerable discretion in awarding spousal support and will
disturb its award only when the decree fails to do equity.”); In re Marriage of El
Krim, No. 16-1620, 2017 WL 2465808, at *4 (lowa Ct. App. June 7, 2017) (‘[W]e
give the district court considerable discretion in awarding spousal support and will
disturb an award only if we find it inequitable.’); In re Marriage of Beauchamp, No.
15-0107, 2016 WL 4384483, at *3 (lowa Ct. App. Aug. 17, 2016 (“We give the
district court considerable discretion in awarding spousal support and will disturb
its award only when the decree fails to do equity.”).

Because we afford the district court “considerable latitude” in determining
spousal support, Benson, 545 N.W.2d at 257, there must often be more than one
equitable outcome. There must often be a significant range of results, any of which
will satisfy equity. If the district court’s determination falls within that range—within
that “considerable latitude—we should not conclude there has been a “failure to
do equity.” /d. We should not choose a different result. Instead, we should defer
to the district court’s determination.

“This deference to the [district] court's determination is decidedly in the
public interest.” Ild. “When appellate courts unduly refine these important, but

often conjectural, judgment calls, they thereby foster appeals in hosts of cases, at
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staggering expense to the parties wholly disproportionate to any benefit they might
hope to realize.” /d.

Applying these principles here, | think denial of spousal support was an
equitable result that fell within the district court’s “considerable latitude.” /d. So |
would defer to the district court’s determination.

lowa law affords no absolute right to spousal support. See Gust, 858
N.W.2d at 408. Rather, “any form of [spousal support] is discretionary with the
court.” In re Marriage of Ask, 551 N.W.2d 643, 645 (lowa 1996). This is clear from
the governing statute, lowa Code section 5§98.21A (2017), which provides “the
court may’ award spousal support after considering several listed factors.
(Emphasis added.)

Cases applying section 598.21A “have identified three kinds of support:
traditional, rehabilitative, and reimbursement.” Gust, 858 N.W.2d at 408. A fourth
kind, transitional, is also recognized. See In re Marriage of Hansen, No. 17-0889,
2018 WL 4922992, at *16 (lowa Ct. App. Oct. 10, 2018) (McDonald, J., concurring
specially) (collecting cases).

Steven claims he is entitled to traditional support. But | believe the district
court correctly rejected this claim. In Gust, the court noted “marriages lasting
twenty or more years commonly cross the durational threshold and merit serious
consideration for traditional spousal support.” 858 N.W.2d at410-11. Steven and
Andrea’s marriage fell four years short of that “threshold.” While this alone does
not categorically prohibit Steven’s claim, it was not wrong for the district court to

find it weighed against him.
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More importantly, perhaps, the record does not suggest Steven and Andrea
had a “traditional” marriage. By this, | mean it does not appear the parties
agreed—tacitly or explicitly—that one spouse would earn money while the other
would sacrifice his or her career to stay home with children. See, e.g., id. at 410
(noting “when the parties agree a spouse should stay home to raise children, the
economic consequences of absence from the workplace can be substantial”); In
re Marriage of Arevalo, No. 16-1326, 2017 WL 4050076, at *3 (lowa Ct. App. Sept.
13, 2017) (finding traditional support justified in part because one spouse “spent a
number of the marital years outside the workforce, as she cared for the children
and the family home”). Rather, as the district court found, Steven and Andrea
“shared routine care of the children.” And they both participated in the workplace.
They both had—and have—ample opportunity for professional achievement.

It is true that Andrea’s earning capacity has grown more than Steven’s. But
this benefits Steven in at least two ways: (1) Andrea’s earnings have greatly
increased the couple’s marital property; as a result, the property division has
provided Steven with substantial assets he was unlikely to acquire by himself; and
(2) Andrea’s income reduces Steven’'s obligations under the child-support
guidelines.

Like the district court, | believe Steven deserves no additional reward for
Andrea’s professional success. Her success has not been the result of any
“sacrifice” by Steven. Instead, the court found, “Andrea has improved her earning
capacity through her own determination.” As Andrea correctly points out, equity
does not require us to “penalize one party’s industriousness to subsidize the other

party’s lack thereof.”
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For all of those reasons, | do not believe Steven should receive traditional
support. Nor is he entitled to any other recognized form of support. For example,
rehabilitative support provides support while the dependent spouse receives
training or education in an effort to become self-sustaining. See In re Marriage of
Becker, 756 N.W.2d 822, 826 (lowa 2008). But Steven does not request an
opportunity for re-education or retraining. He has not requested temporary support
while he learns the bookkeeping and accounting functions of his business—a
business he has pursued since age twelve. So | would decline to award
rehabilitative support. See In re Marriage of Robert, No. 11-0876, 2012 WL
2122310, at *5-6 (lowa Ct. App. June 13, 2012) (clarifying a party seeking support
bears burden of proving his or her entitlement to support).

Reimbursement support doesn’t apply, either. “Reimbursement spousal
support allows the spouse receiving the support to share in the other spouse’s
future earnings in exchange for the receiving spouse’s contributions to the source
of that income.” Becker, 756 N.W.2d at 826. Generally, this form of support is
awarded when the marriage dissolves shortly after one of the parties obtains a
professional degree or licensure with the financial support from the other. See In
re Marriage of Gutcher, No. 17-0593, 2018 WL 5292082, at *3 (lowa Ct. App. Nov.
7, 2018); In re Marriage of Mueller, No. 01-1742, 2002 WL 31425414, at *3 (lowa
Ct. App. Oct. 30, 2002). That did not occur here.

Finally, | would not grant transitional support. “[T]ransitional support applies
where the recipient spouse may already have the capacity for self-support at the
time of dissolution but needs short-term assistance in transitioning from married

status to single status due to the economic and situational consequences of

/338



[6]

dissolution.” See Hansen, 2018 WL 4922992, at *17. But “[w]here a party does
not need assistance in transitioning to single life, then transitional support is not
appropriate.” Id. Here, the district court properly concluded the record “does not
demonstrate that Steven is in need of alimony.” And Steven does not ask us for
“short-term assistance.” See id. So | would award none.

In short, none of the recognized forms of support applies here. Nor do | see
other grounds to conclude the district court failed to do equity. So | would affirm.

ll. The district court properly handled evidence of domestic abuse.

Andrea notes that, when she filed her petition for dissolution, she sought
and received an injunction “to remove Steven from the marital home and prevent
his return” due to an incident of domestic abuse. Indeed, the record suggests
Steven abused Andrea on multiple occassions. Andrea argues Steven’s history of
abuse provides additional justification for the district court's refusal to award
spousal support in his favor.

Her argument deserves consideration. As one author observed, “[b]arring
[spousal support] to abusers not only denies them the resources to continue their
harassment; it also severs post-divorce ties between abuse victims and their
tormentors, thereby providing the opportunity of a complete escape from an
ongoing debilitating situation.”  Sarah Burkett, Finding Fault and Making
Reparations: Domestic Violence Conviction As A Limitation on Spousal Support
Award, 22 J. Contemp. Legal Issues 492, 497 (2011).

But Andrea has not cited, and | have not found, any clear authority that
domestic abuse is a permissible consideration when determining spousal support

under lowa law. Unlike California, lowa’s spousal support statute does not
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expressly mention domestic abuse. Compare Cal. Fam. Code § 4325 (2017)
(providing for a rebuttable presumption against awarding spousal support to
spouse convicted within the past five years of domestic abuse perpetrated against
the other spouse), with lowa Code § 598.21A(1) (listing factors for consideration
when determining support and making no reference to domestic abuse).

Moreover, in In re Marriage of Goodwin, our supreme court held domestic
abuse could not be considered when dividing marital property, a closely-related
issue. 606 N.W.2d 315, 323-24 (lowa 2000). The Goodwin court explained that
consideration of domestic abuse “would introduce the concept of fault into a
dissolution-of-marriage action, a model rejected by our legislature in 1970.” Id. In
support of its holding, the court cited its 1972 decision in In re Marriage of Williams,
199 N.W.2d 339, 341 (lowa 1972). Id. The Williams court made it clear that, under
lowa’s modern dissolution statute, “the ‘guilty party’ concept must be eliminated”
and, moreover, “evidence of the conduct of the parties insofar as it tends to place
fault for the marriage breakdown on either spouse must also be rejected as a factor
in awarding property settlement or an allowance of alimony or support money.”
199 N.W.2d at 345.

In light of Goodwin and Williams, it appears lowa courts are not permitted
to consider domestic abuse when deciding spousal support.? Indeed, the
dissenters in Williams raised this very point. Justice Uhlenhopp posited a “not

rare” hypothetical in which a “husband in frequent fits of rage visits violent physical

2 But cf. Goodwin, 606 N.W.2d at 322-23 (approving district court’s award of “additional
assets in lieu of” spousal support “[gliven the acrimonious relationship between the
parties”).
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abuse on his blameless wife and children, eventually driving them from the home
by his cruelty.” /d. at 349 (Uhlenhopp, J., dissenting). He questioned: “Is the court
to be allowed to know these facts along with the other equities in the case in
deciding upon a fair adjustment of the parties’ financial rights and obligations? Or
is the court to function in a vacuum so far as the parties’ conduct is concerned?”
Id.

So | believe the district court properly handled the domestic-abuse evidence
in this case. Although the court properly considered domestic abuse in connection
with child custody issues, the court did not include domestic abuse in its analysis
of spousal support. See lowa Code § 598.41(1)(b) (noting there is a rebuttable
presumption against awarding joint custody if there is a history of domestic abuse).
This was the proper approach as our law stands.

lll. Conclusion.

For the reasons explained above, | conclude the district court’s denial of
spousal support was not inequitable. As to that issue, | respectfully dissent. |

concur in all other parts of the majority opinion.
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